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FEATURES OF THE SOUTH AFRICAN
PRIVATE HEALTHCARE SECTOR

The South African private healthcare sec-
tor comprises a complex set of interrelated
stakeholders that interact in markets that
are not transparent and so not easily un-
derstood. This report highlights key features
that describe how the private healthcare
sector operates. In some instances we iden-
tify features of the private healthcare sector
that, alone or in combination, prevent, re-
strict or distort competition. Later in the re-
port, we also provide recommendations to
remedy these adverse effects on competi-
tion. Understanding our proposed package
of remedies requires an appreciation of the
complexity of the market.

The South African private healthcare sector
is part of a two-tier national health system.
The public health sector does not pose a sig-
nificant competitive constraint to the private
sector for patients or for service providers.
The public sector is not a big purchaser of
services from the private sector and so, un-
like other countries, public sector tariffs do
not influence what is charged in the private
sector.

Overall, the market is characterised by high
and rising costs of healthcare and medical
scheme cover, highly concentrated funders’
and facilities’ markets, disempowered and
uninformed consumers, a general absence
of value-based purchasing, ineffective con-
straints on rising volumes of care, practition-
ers that are subject to little regulation and
failures of accountability at many levels.

The market displays consistently rising med-
ical scheme premiums accompanied by
increasing out of pocket payments for the
insured, almost stagnant growth in covered
lives and a progressively decreasing range
and depth of services covered by medical
scheme options, which there are numerous,
all of which are difficult to understand fully.

Itis generally believed that the private health-
care sector provides better quality care when
compared to the public sector. However, this
is difficult to assess objectively as the SA pri-
vate market does not have any standardised
means of measuring and comparing quality
of healthcare services or outcomes. There is
no measure of cost-effectiveness in the pri-
vate healthcare sector.

The initiation of this inquiry was motivated by
high and increasing expenditure and costs
of private healthcare in South Africa. Unaf-
fordability of private health insurance is com-
pounded by variable access to healthcare
services based on geographic location and
availability of health facilities and specialists,
who are concentrated in urban areas.

The evolution of the market to its current
form is a consequence of a changing regu-
lation environment which saw periods of de-
regulation in the late 1980s and then partial
re-regulation which has led to the status quo.
The end result is that facilities are not reg-
ulated beyond the requirement of a licence
to operate and practitioners are licensed to
practise by the HPCSA but little more. The
funder (demand) side of the market is char-
acterised by significantly more regulation
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10.

11.

including open enrolment, community rating
and a prohibition of risk rating. However, the
funders’ regulatory regime is incomplete

The overall incomplete regulatory regime
can largely be attributed to a failure in im-
plementation on the part of regulators and
inadequate stewardship by the Department
of Health over the years. Many of the rec-
ommendations we have considered are al-
ready provided for in current legislation but
have not been implemented.

Practitioners

Practitioners are usually the point of entry
into the health care market. Due to their su-
perior health care knowledge, they act as
agents for consumers. Practitioners are able
to influence healthcare expenditure in two
ways: through their own activities, such as
diagnoses and treatment, and through the
services and treatments they recommend,
which include referral for further investiga-
tion, treatment, and hospitalization. Over-
all, medical practitioners drive much of the
health care expenditure in the sector.

Doctors organise themselves in a number of
ways. General practitioners frequently form
Independent Practice Associations (IPAs)
that in general aim to promote members’
inclusion in preferred provider networks.
The GP networks often include some form
of quality assessment but none of this infor-
mation is made public. While these quality
assessments are supposedly based on peer
review methods, we found no evidence of
consequences for practitioners who do not
meet satisfactory levels of quality, however
it is measured.

Specialists form specialist associations or
societies which aim to ensure that special-
ists are well remunerated in addition to oth-
er activities. There are elements of the way
that specialists’ associations cooperate that
is anticompetitive despite earlier competition
rulings that doctors may not negotiate col-
lectively. This is more evident among some
specialist groupings than others. We found
that specialists sometimes operate collec-
tively to resist joining preferred provider net-
works and to introduce or adapt codes that
push up prices without commensurate im-
provement in quality of care or value.

12.

13.

14.

15.

16.
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Another characteristic of the South African
health market is the preservation of solo
practices with little or no integrated care.
There is a failure in most instances to ex-
plore multidisciplinary models of care. Fee-
for-service billing is the standard with little
appetite to move away from this model.

Fee-for-Service (FFS) models of remunera-
tion are known to stimulate oversupply which
results in wasteful expenditure and incentiv-
ises practitioners to provide more services
than needed. This incentive is intensified by
the current unregulated pricing environment.

The ethical rules of the Health Professions
Council of South Africa (HPCSA) are cited
as the reason for lack of innovation in mod-
els of care and development of alternative
reimbursement models. It is our view that
the HPCSA is not sensitive to the benefits
of competition in creating incentives for af-
fordable and quality care.

Where new models of care have been at-
tempted, funders have been slow to em-
brace such models.

A weakness of the private sector is the lack
of accountability on the part of practitioners.
Globally accepted teaching and continu-
ing professional development interventions
such as case review, peer review, and mor-
bidity and mortality meetings are absent in
the private sector. Private practitioners are
not obliged to subject themselves to review
by their peers as a means of quality as-
surance, nor do they report any outcomes.
Public sector practitioners who work in the
private sector in terms of the policy on “Re-
munerative Work Outside Public Service
(RWOPS)” abandon these tried and tested
traditions that are present in the public sec-
tor, when they do private work. Academics
have also shown little leadership in driving
evidence-based best practice in the private
sector.

Intrinsic and extrinsic incentives in the mar-
ket have promoted over-servicing by med-
ical practitioners which include increased
admissions to hospitals, increased length of
stay, higher levels of care, greater intensity
of care or use of more expensive modalities
of care than can be explained by the disease
burden of the population.
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We have found evidence of supply induced
demand. Absolute age-adjusted hospi-
tal admission rates increased significantly
from 2010-2014 (the period for which we
had data) and were higher than all but two
of 17 OECD countries compared against.
Specific discretionary surgical procedures
were compared against comparable coun-
tries and utilisation rates in the private sec-
tor were higher than the average for 6 of the
seven procedures studied, and the highest
of all countries for 4 out of seven.

Age-standardised Intensive Care Unit (ICU)
admission rates in South Africa were higher
than all the eight countries with comparable
published data. If the ICU admission rate per
person were reduced to half of its current
level (i.e. to between levels found in Belgium
and the US); and half of the costs associat-
ed with these avoided ICU admissions were
reinvested in better ward-based care, ap-
proximately R2.7 billion would still be saved
annually — just over 2% of private healthcare
spending overall for the period studied.

After adjusting for factors likely to influence
admissions we found that, for nine out of
eleven specialties examined, there was a
significant positive correlation between risk
of admission and number of doctors or hos-
pital beds in that geography. The same re-
lationship was shown for ICU admission and
numbers of ICU beds.

Stakeholders confirmed that facility groups
compete to attract practitioners, specialists
in particular. There is little need for explic-
it or formal collusive agreements; there is
alignment of interests between facility and
practitioner where both stand to benefit from
higher treatment volumes and intensity. The
uninformed patient assumes that these ar-
rangements are always to his/her advantage
and is not concerned with the longer term
financial impact on medical scheme cover.

There are 2.12 medical practitioners per
1000 population in the private sector (0.92
GPs per 1000 and 0.83 specialists per
1000) compared to 0.3 medical practition-
ers per 1000 population in the public sec-

23.
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tor'. As there are no accepted norms about
how many medical specialists are required,
it is only possible to draw conclusions about
over or under supply of medical practition-
ers once their behaviour in the market is
revealed. The evidence of supply induced
demand we have presented implies that
there is time for doctors to over-service. This
is particularly the case for specialists. This
indicates that there is not an absolute under-
supply of specialists but points rather to an
inefficient use of their time.

Funders

While significant marketing takes places in
the schemes market, consumers are not
able to compare what schemes offer. With
approximately 270 plans on offer, consumers
cannot compare these nor can they choose
scheme and plan options on the basis of val-
ue-for-money.

We disagree with administrators of open
medical schemes and self-administered
medical schemes’ that this complexity pri-
marily reflects innovation. Rather, the delib-
erate manner in which these offerings are
bundled, packaged and priced allows medi-
cal schemes to weaken, even avoid, outright
price competition.

Multiple options are also a result of the in-
complete regulatory environment and have
influenced the form of competition in the
funders market. To mitigate for the effects
of the absence of a risk adjustment mech-
anism, funders have adapted in a range of
ways, including: preferentially attracting the
young and healthy to join their schemes;
and effectively enforcing risk rating through
a proliferation of options that require a joiner
to self-select into a scheme option that they
can afford. Thus, they compete at a cosmet-
ic level predominantly on choice of products
available to consumers rather than on value
for money.

Other strategies funders employ to make
products appear more affordable include the
consistent reduction in the range of benefits
covered over time. There has also been an

For the private sector the denominator is the insured population and for the for public sector is the non-in-

sured population

v, | A



27.

28.

29.

“actuarial solution” to the high cost of care
in the form of the “more affordable hospital
plans”. These products have had the pre-
dictable consequence of more care being
shifted to hospitals, ultimately raising costs
and eventually contribution levels, ironical-
ly making the cost of cover less affordable.
Hospital plans create the impression that all
treatment must occur in hospital. However,
these plans cover, by law, all PMBs and the
stipulated chronic conditions, many of which
can be managed outside of hospital.

All these factors leave consumers con-
fused and disempowered, compounding
their inability to use choice as a pressure on
schemes.

Schemes demand almost no accountability
from administrators to ensure that adminis-
trators manage supply-induced demand and
procure services based on value from the
supply-side of the market. We expect medi-
cal schemes to be aware of supply-induced
demand and moral hazard and to ensure
that their administrators actively manage
these to protect scheme members’ health
and financial interests. An ability to effec-
tively manage these (and clearly demon-
strate it) should be a competitive advantage
for any administrator. Regulatory constraints
notwithstanding, a widespread inability to
manage moral hazard and supply-induced
demand would suggest a lack of effective
competition in the market for administration.

Our competitive analysis indicates that this
absence of competitive pressure is primar-
ily due to disempowered and uninformed
consumers. There is no method for consum-
ers to assess the value of the services that
schemes procure on their behalf. Without
understanding this, consumers cannot hold
trustees and Principal Officers to account.
Consequently, trustees and Principal Of-
ficers experience no pressure to hold admin-
istrators and managed care organisations to
account.

30.

31.

32.

33.

Schemes and administrators are not suf-
ficiently effective in using buying power to
negotiate contracts that would decisively
benefit consumers by improving quality of
care and achieve savings in premiums and
reduced out of pocket expenditure. Ready
examples include:

30.1. Inadequate proactive management
of PMB payments likely to reduce
scheme exposure to mandatory PMB
costs;

30.2. Instances of payment from savings

accounts instead of risk pools;

30.3. Acknowledgment by funders that da-
tabases of their members’ physical
addresses are not as accurate as they
should be, raising questions about the
accuracy and value of their DSP net-

works;

30.4. Alternative  Reimbursement Mod-
els (ARMs) being driven by hospi-
tal groups who also often determine
carve outs and thresholds at which

ARM charges revert to FFS; and

30.5. Absence of evidence that supply in-
duced demand is being effectively

monitored and managed.

The tentative and ineffective use of ARMs,
including the large carve outs that are a fea-
ture of many of the existing arrangements
between funders and hospitals, suggests
that purchasers either do not have or do not
exercise strategic purchasing power. The
concentration of the hospital market (dis-
cussed below) may account for this.

Slightly more effective network arrange-
ments are beginning to appear. A GEMS
Efficiency Discount Option resulted in a
number of efficiency savings? and consumer
benefits.?

A common refrain is that some schemes are
deemed to be “too large to change admin-
istrators”. Bonitas claims it is too large to

2.

3.

A 10% reduction in doctor hopping, a 22% reduction in specialist consultations, and a 16% reduction in
hospitalisations is reported. Combined, these stipulations resulted in 12% lower costs despite the option

having a worse risk profile.

A 10% discount on monthly contributions, for the same level of benefits is reported to have been passed

on to member of this option.




34.

35.
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switch from Medscheme, but it is actually not
much larger than Polmed which has recently
changed administrators. DHMS is also con-
sidered to be too big to move. In addition,
DHMS also indicates it is unlikely to change
administrators due to the vested outsourc-
ing model it has with DH which, according
to DH, requires it to manage only one open
scheme at a time. This poses serious com-
petition concerns as neither size nor the na-
ture of the relationship with an administrator
should determine who a scheme contracts
with. Rather, trustees should be looking for
value for scheme members.

Funder Concentration

Although there are 22 open medical
schemes, this market is concentrated as
two medical schemes constitute approxi-
mately 70% of total open scheme market as
measured by number of beneficiaries. There
is, however, one dominant open medical
scheme, Discovery Health Medical Scheme
(DHMS), that comprises 55% of the open
scheme market, and it continues to grow or-
ganically and through a series of amalgama-
tions with smaller restricted schemes. The
Government Employees Medical Scheme
(GEMS) is the largest restricted scheme and
is second only to DHMS as measured by
number of beneficiaries.

There are 16 medical scheme administra-
tors in the market. Discovery Health and
Medscheme account for 76% of the market
based on gross contribution income (GClI),
which makes the administrator market highly
concentrated as well.

We have observed no meaningful entry in
the funders market over at least a decade.

There is some evidence of competition be-
tween funders, particularly amongst adminis-
trators. Examples include previous litigation
brought by Afrocentric in relation to Discov-
ery Health’s method of tariff negotiation on
behalf of all its schemes with service provid-
ers, which Afrocentric have claimed is anti-
competitive. The recent switching of large
medical schemes, Bankmed and Polmed,
from Metropolitan Health to Discovery Health
and Medscheme respectively, has also been
cited as an example. However, competition
could be much more improved if transpar-
ency, accountability, supplier-induced over-

38.

39.

40.

41.

42.

43.

supply of care and value-driven healthcare
were priorities of scheme trustees and ad-
ministrators.

We have not noted any existing players seri-
ously challenging the dominant players. We
have also not seen any innovative (disrup-
tive) competition.

The corporate identities of some of the ad-
ministrators, e.g. Discovery Health and MMI
administrators (Momentum and Metropoli-
tan), are linked to those of related corporate
groups with broad interests in insurance,
asset management, property and other sec-
tors. Of interest to the HMI is that some of
the broker arrangements within these groups
have the effect of blurring the lines between
medical scheme and other insurance prod-
ucts and services.

We have previously referred to common
ownership arrangements between DH, MMI
and Mediclinic. Though MMI and DH have
provided some examples of competition be-
tween them, we believe that common own-
ership between two of the largest adminis-
trators and of the large hospital groups might
influence strategic direction and can have a
chilling effect on competition over the long
term. For example, we wonder whether large
administrators would consider investing in or
owing their own facilities absent the financial
links between them.

Funder Profitability

Sustained levels of profitability have been
found across the funder market. Discovery
Health has, over a sustained period of time,
earned profits that are a multiple of those of
its main competitors, with no sign of effective
challenge from incumbent or new firms.

We acknowledge that much of DH’s success
is partly due to a highly competent manage-
ment team, but we do not think this alone ex-
plains the significant gap in profitability when
compared to its direct competitors. Higher
than necessary service fees given econo-
mies of scale, a “locked-in” DHMS that does
not source services from any other industry
stakeholder, risk selection and broker man-
agement contribute to its profitability.

Under normal competitive conditions, DH’s
profitability would attract new competitors
and stimulate competition from incumbents.
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There is no sign of this. On the contrary, we
see DH growing and becoming more suc-
cessful over time. This is an indication of
market failure and there are no signals that
the market will self-correct.

The top three administrators (Discovery
Health, Medscheme and MMI) should have
countervailing power to the three big hospi-
tal groups. Our observation is that Discovery
Health does apply this power better than its
two large competitors, as shown by its abil-
ity to negotiate consistently better tariffs.
GEMS, a large player based on number of
beneficiaries negotiating on its own behalf,
has in recent years been able to negotiate
lower hospital tariffs. Excluding network and
low cost options, and comparing weighted
tariff basket of the top 10 expenditure codes,
we find GEMS and DH to consistently
achieve the lowest average hospital tariffs
across the 2012-2014 period, the period for
which we have tariff data.

Facilities

Three hospital groups, Netcare, Mediclinic
and Life have a combined market share of
83% of the national South African private
facilities market in terms of number of beds
and 90% in terms of total number of admis-
sions*. With national Herfindahl-Hirschman
(HHI) values of above 2 500, these nation-
al markets must be characterized as ‘highly
concentrated’ by all internationally accepted
criteria.

At the local level, 58% of the 195 local mar-
kets that the HMI has distinguished are also
‘highly concentrated’ as measured by the
HHI and the Logit Competition Index (LOCI),
which are both internationally accepted
methods to assess market concentration at
the local level.

The public hospital system does not provide
a competitive constraint to private facilities
and individual independent facilities are at a
disadvantage when it comes to tariff negoti-
ations, DSPs and ARMs. As independents,
they also do not provide significant compet-
itive constraints. A review of the impact of

48.

49.

50.
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the exemption granted to NHN suggests that
the smaller hospitals have benefited from
the exemption.

One of the most important consequences
of the dominance of the three large hospi-
tal groups is that no funder can afford not to
contract with any one of the three big facili-
ty groups, or to totally exclude one of these
groups from any provider networks. If the
market were less concentrated, for example
with 6 (still large) providers instead of the
current 3 large groups, a funder would likely
have the option not to contract with one of
the groups, creating a completely different
bargaining dynamic, to the benefit of bene-
ficiaries.

Provider networks and/or DSPs are a prom-
ising tool to introduce competition among
hospital groups, but are neutralised by dom-
inance of hospital groups at a local level i.e.
Life in the Eastern Cape, Mediclinic in Lim-
popo and Western Cape, Netcare in Gaut-
eng, etc.

The high concentration ratio in the facilities’
market at the national (as well concentration
atthe local level) and the large market shares
of each of the three large hospital groups is
therefore a major competitive concern.

A second competition concern is that sym-
metrical, highly concentrated supply market
structures are generally conducive to overt
and covert collusive conduct, for instance a
low tendency to upset the status quo by in-
troducing or embracing disruptive forms of
new modes of delivery of hospital care.

A consequence is that the market is char-
acterized by an absence of effective direct
competition between the three big hospital
groups. Except for limited pressure from
DHMS (and DH) and lately GEMS, we have
not seen evidence that other schemes and
administrators exert sufficient buyer power
on the hospital groups. The three big hos-
pitals groups can continue in the knowledge
that significant challenge is unlikely and this
is probably the main reason the industry is
not seeing innovation throughout the sector.

Admissions are defined as any hospital consultation that incurred a facility fee payable to a hospital or

hospital group.
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Profitability analyses of the three large hos-
pital groups (Life, Mediclinic and Netcare)
over the period under review shows that their
profits have been consistent and sustained.

The facility licensing process has been
found to be inconsistently applied by prov-
inces, with bad consequences for all affect-
ed stakeholders. Inadequate use of hospital
licensing legislation means the opportunity
to collect useful data is missed daily.

A feature of the private hospital market is
the number of beds available. In 2016, the
national average ratio of beds/1000 popula-
tion was 4.2 in the private healthcare sector
(compared to 2.7 in the public sector). From
2010, the growth in registered beds in the
private sector outstripped the growth in ben-
eficiaries, implying an overall excess bed
capacity within the private facilities market.
There is no public data on bed occupancy
rates in the private sector and various stake-
holders use different (so non-comparable)
methods to compute occupancy rates.

Within this context new licences are still ap-
proved. In spite of the high number of licenc-
es in issue, there hasn’t been meaningful
disruptive entry. Entry that currently occurs,
facilitated by a will to ensure industry trans-
formation and Black Economic Empower-
ment, has been to allow for new beds in an
already oversupplied market by emerging
players who often either get taken over by
one of the big three groups, or are forced by
finance institutions to join with one of the big
groups to ensure that they get the financing
they require to build new hospital facilities.
The rest of the potential new entrants have
no capacity to establish facilities and opera-
tionalize their licences.

Information asymmetry

As discussed above, inadequate information
in the healthcare sector renders consumers
exposed. They cannot easily choose be-
tween scheme options, nor between service
providers. Consumers are subject to agents
who operate in a market replete with per-
verse incentives. Information on health out-
comes is essential to promote value based
decision making.

There is no public data available regarding
the cost-effectiveness of technologies and no
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guidance on what technologies may benefit
health outcomes. One consequence is that
this allows hospitals to purchase any and all
technology and promote its use by making it
available to practitioners, which inappropri-
ately drives up costs where such technology
does not provide value for money. Current-
ly, there is no way to judge if technologies
being used and promoted offer such value,
but they have to be used to derive return on
investment. Another consequence is that
practitioners can make decisions that are
not evidence informed.

A key problem underlying high and rising
costs of care and medical scheme contri-
butions is not primarily prices as such (al-
though quasi-fixed at a non-competitive lev-
el), but overcapacity and over-investment in
technology, higher treatment volumes and
complex, intensive and expensive treatment
methods than evidence may suggest is
needed to benefit patients. Certainly, the ab-
sence of any health outcomes data makes
any claims about the benefit of the level of
intervention provided in the private market
hollow. The conclusion that we have no evi-
dence that this level of supply is necessarily
beneficial is reinforced by the level of sup-
ply induced demand demonstrated in this
healthcare sector compared to other health-
care sectors where good health outcomes
are demonstrated. The direct and indirect
costs of these are ultimately borne by the
patient and beneficiary.

Recommendations

The complexity of this market requires sev-
eral interrelated interventions, which are
discussed in detail in the recommendations
chapter (Chapter 10). The interventions we
have proposed must be seen as a package
and market failures may persist if a partial
approach to the implementation of the rec-
ommendations is adopted.

Our recommendations aim at improving
transparency, accountability and the align-
ment of interests of consumers and funders.
We also aim to address the absence of
measures of value, in particular healthcare
outcomes, failures in pooling of funds, im-
proved management of supply induced de-
mand and methods to address concentra-
tion in the market. Our recommendations
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are aligned with the national policy trajectory
towards Universal Health Coverage.

Part of our recommendations will be aimed
at regulators who, we have concluded, are
not as sensitive to core competition con-
cepts as they should be.

Overall we recommend

63.1.1. changes to the way scheme options
are structured to increase compa-
rability between schemes and in-
crease competition in that market

63.1.2. a system to increase transparency
on health outcomes to allow for val-
ue purchasing

63.1.3. a set of interventions to improve
competition in the market through a
supply side regulator




ALTH MARKET INQUIRY AND

S STATUTORY TASK

On 29 November 2013 the Competition
Commission (Commission) took a decision
to initiate a Market Inquiry into the state
of competition in the private healthcare
sector (HMI). Following this decision,
the Commission published the Terms of
Reference as required by the Competition
Act, 98 of 1998 (the Act)'. The terms
of reference for the market inquiry are
provided in Appendix 1. The Commission
has appointed a Panel of experts to
independently conduct the HMI on its behalf.

This document sets out the Panel’s
provisional findings and recommendations
from this inquiry based on the evidence it
has reviewed and analysis it has carried out
to date.

Section 43B(1)(i) of the Act requires the
Panel to decide whether “any feature or
combination of features of a market for
any goods or services prevents, distorts or
restricts competition within that market”. The
Panel construes this provision to require it
to investigate whether there is any feature
or combination of features of markets in
the private health care sector which harm
competition or has an adverse effect on
competition within that market.

The Panel construes a “feature” of the
market to refer to any notable characteristics

l

| egal Framework for the
conduct of the

M

of a market, in particular, its interconnections
with other markets, and the conduct of
participants within the market. A feature may
be intrinsic to the structure of the market
or may arise from the conduct of market
participants.

In terms of section 43B(1)(ii) of the Act the
Panel is required to identify measures that
will achieve the purposes of the Act. Section
2(b) of the Act, sets out as one of the
purposes of the Act “to provide consumers
with competitive prices and product choices.”
This purpose is informed by the objectives
of the Act which, as the Preamble to the Act
states, include “to provide for markets in
which consumers have access to, and can
freely select, the quality and variety of goods
and services they desire.”

Based on this objective of the Act, the terms
of reference require the Panel “to establish
a factual basis for recommendations that
support the achievement of accessible,
affordable, high quality and innovative
private healthcare sector in South Africa.”

. Accordingly, the Panel is also required

to investigate what measures should be
adopted in order to promote competition in
the private healthcare sector so as to achieve
the goal of accessible, affordable, innovative
and good quality healthcare services.

The rest of this chapter sets out the
background to the HMI; the requirements

The terms of Reference are contained Government Notice No. 1166 of 2013 published in Government

Gazette No 37062 dated 29 November 2013.
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of procedural fairness in the conduct of the
HMI; the process of inquiry; and the structure
of the provisional findings.

BACKGROUND TO THE HEALTHE
MARKET INQUIRY

9.

10.

11.

12.

In 2009 the Act was amended by the
addition of Chapter 4A which empowers the
Commission to conduct a market inquiry,
which is a formal inquiry in respect of the
general state of competition in a market
for particular goods and services. Market
inquiries are additional tools that are at
the disposal of the Commission to address
competition concerns.

The Commission initiated the HMI after
observing sustained increases in prices
and expenditure in the private healthcare
sector which were above headline inflation?.
These increases in prices had reached a
level that “only a minority of South Africans
[could] afford as evidenced by the (small)
share of the population with access to
private healthcare.” This raised various
concerns about the functioning of the private
healthcare markets in South Africa and gave
rise to a suspicion that there might be factors
that undermine competition in the private
healthcare sector.

In order to assess the way competition is
working in the private healthcare sector, the
HMI identified potential sources of harm to
competition, which include market power,
barriers to entry and expansion into a market,
imperfect information, and the regulatory
framework. Based on these potential sources
of harm, the HMI formulated seven theories
of harm to competition that it proposed to test
in the course of the inquiry. These theories of
harm provided the Panel with the framework
for competitive assessment.

But while the analysis to be conducted is
fundamentally economic in nature, this
analysis must nevertheless be conducted
within the legal framework contemplated
in the Act. In conducting the inquiry, the
Panel had to observe the requirements of
procedural fairness.

THE REQUIREMENTS OF
PROCEDURAL FAIRNESS

13.

14.

15.

16.

The Constitution and, in particular, the
constitutional right of access to healthcare
services* and the constitutional right to
procedurally fair administrative action®,
provides the context within which the HMI
must be conducted. The constitutional right
of access to healthcare is given effect in
the National Health Act, 2003 (NHA) while
the constitutional right to procedurally fair
administrative action is given effect by the
Promotion of Administrative Justice Act,
2000 (PAJA). PAJA requires a public body,
such as the Commission, that is empowered
to make a decision that may adversely affect
the rights of any person to act fairly.

The Competition Act recognises the
supremacy of the Constitution for it requires
that its provisions must be interpreted
in a manner that is consistent with the
Constitution.® This means that the provisions
of the Act which govern the conduct of the
inquiry must be understood in the light of the
relevant provisions of the Constitution and
the statutes that have been enacted to give
effect to those provisions, such as PAJA.

While the investigation conducted in a
market inquiry is fundamentally investigative
and inquisitorial in nature, its investigative
nature should not minimise its impact. What
matters are the powers conferred by the Act
on the Commission in relation to a market
inquiry and the consequences it is likely to
have for some stakeholders.

The Commission is given a wide range of
powers to eliminate features that have an
adverse or detrimental effect on competition
in the context of a market inquiry. It may
find that some stakeholders are engaging in
anticompetitive conduct and its report may
lead to enforcement proceedings. Indeed,
apart from making recommendations, the
Commission may; based on the information
obtained in the course of a market inquiry,
initiate and refer a complaint against firms
directly to the Competition Tribunal without

2.
3.
4.

Section 3 of the Terms of Reference at p 80.
Id.
Section 27 of the Constitution.

Section 33 of the Constitution.
Section 1(2)(a) of the Act.
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18.

further investigation.” It is therefore apparent
that the outcome of the HMI may result in a
decision that may adversely affect the rights
of some stakeholders.

This being the case, the Panel had
a constitutional duty to act fairly.
‘Fairness will very often require that a
person who may be adversely affected
by the decision will have an opportunity to
make representations on his own behalf
either before the decision is taken with a
view to producing a favourable result, or
after it is taken, with a view to procuring its
modification, or both.”

It is these principles which informed the
process of inquiry that the Panel followed.

THE INQUIRY PROCESS

19.

20.

Broadly speaking the inquiry process
involves six phases, namely, Establishment
phase; Evidence gathering; Information and
data analysis; Public hearings; Reporting on
provisional findings and recommendations;
and Final report.

This phase involved setting up the platform for
the inquiry process and initial engagements
with stakeholders including the publication
of key documents for the conduct of the
inquiry process, namely, the Statement of
Issues, Theories of Harm, Guidelines for
the Conduct of the Inquiry, Guidelines for
Submission of Technical Data and Analysis,
the Administrative Timetable and the Call
for Written Submissions. Except for the Call
for Written Submissions, stakeholders were
given the opportunity to comment on these
foundational documents before they were
finalised. These documents were finalised
by and published on 1 August 2014.

22.

23.

24.

25.

guidelines such as the Supplementary
Guideline I, which dealt with conditions under
which access to confidential material would
be granted. This Guideline was published on
30 June 2015.

Written submissions

This phase commenced on 1 August 2014
with a call for written submissions. The
deadline for the submissions was 31 October
2014, which was extended, in respect of
some stakeholders, to 17 November 2014.
The HMI received a total of 68 submissions
totaling over 15000 pages from hospital
groups; healthcare practitioners and
their associations; healthcare funders
and administrators; Non-Governmental
organizations; trade unions; Government;
and individuals.

Review of submissions

The process of registering and classifying
submissions commenced at the beginning
of November 2014. The technical team and
Panel members conducted the first review
of the submissions as from mid-November
2014 until January 2015. The submissions
raised a number of wide-ranging issues,
some of which go beyond the scope of this
inquiry.

As was to be expected, the submissions not
only raised a number of further questions
but also necessitated requests for data and
consultations to verify the statements made
in the submission.

Verification of claims of confidentiality

Alongside the evaluation of submissions
other important work was also underway;
the legal team was evaluating the various
claims to confidentiality. This in itself was an
involved process requiring an assessment
of the soundness of each claim. Addressing

21.In addition to the above documents, the th lai involved | th ¢
HMI invited and received comments from '?t?fhc altmlf |rr]1v|cc>jve engthy Zn%ageTeTl S
stakeholders on further supplementary wi € stakeholders concerned. eventually,

7. Section 43C(3)(c) of the Act.

8. R v Home Secretary, ex parte Doody [1994]1 AC 531 at 560. This decision has been cited with approval
by the Supreme Court of Appeal in cases such as Du Preez and Another v Truth and Reconciliation Com-
mission, 1997 (3) SA 204 AD at 231H-232E; and Chairman, Board on Tariffs and Trade v Brenco Inc. and
Others, 2001 (4) SA 511 (SCA) at para 13.
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26.

27.

28.

29.

30.

the majority of confidentiality claims were
resolved.

In order to regulate access to submissions
with claims to confidentiality, the HMI
developed guidelines setting out conditions
under which access to such submissions
will be granted. On 5 February 2015, the
submissions were published on the HMI
website.

Data and information requests

The preparation and distribution of
information/data requests to stakeholders
was an essential step in getting data and
information that would be analysed to assess
competition. This process was not without
its complexity, in particular, in relation to
the format of the data, its availability, and
the methodology to be applied in analysing
it. Some stakeholders raised numerous
follow up questions, in particular, in relation
to the grouper methodology to be applied
in analysing claims data. This required
lengthy engagement with the stakeholders
concerned including conducting a workshop
in an attempt to resolve issues raised and
formulate revised data requests.

It is important here to emphasise the
importance of data in the investigation. The
Terms of Reference, for instance, require
the HMI to inquire into factors that drive the
observed increases in private healthcare
expenditure and prices, to evaluate various
explanations for such increases and to
identify competitive dynamics at play. Access
to the correct data is essential in determining
trends in expenditure, costs, and profitability
as well as the explanations for the observed
increases and whether these increases may
be due to the exercise of market power.

Requests for data and information were sent
to more than 175 stakeholders. The total
amount of data collected is over 545GB. This
data is stored securely by data processing
and management firm, Willis Towers Watson
(WTW) and access to it is controlled through
a secure FTP site. The data sets collected to
date by the HMI represent the largest ever
gathered on private healthcare markets in
South Africa.

But the identification of data sources, data
collection and the processing of information

31.

32.

33.

34.

35.

36.

and data presented the HMI with the greatest
challenge that the HMI faced in the course of
its investigation.

Firstly, there is no central and uniform data
and information storage system pertaining
to private healthcare in South Africa. The
only sources of data are medical schemes,
practitioners, hospital groups and public
data sources (including regulatory bodies).

Secondly, the provision of data by
stakeholders as well as processing data has
presented challenges for the HMI.

The HMI has experienced significantly
long and sometimes cynical delays in the
submission of data by stakeholders. This
prolonged the process of data collection
and included a number of engagements
with lawyers of various stakeholders. These
engagements were conducted primarily
to promote voluntary submission of data
and avoid resorting to the legal process, to
emphasise the transparency of the process
and more importantly, to ensure that the HMI
gets the data required. In some instances,
some stakeholders denied being in
possession of required data and information
even in circumstances where such data and
information were in the public domain. When
this was drawn to their attention, they readily
produced the data in question.

While this approach to obtaining data
may have been time-consuming, the HMI
considers this approach to have been cost-
effective as issuing summons in every case
would have been both time-consuming and
expensive. In some cases, of course, the
HMI had to resort to the legal process by
issuing summons against the stakeholder
concerned.

A substantial portion of data from key
stakeholders were receive during the
second half of 2016 with a significant
amount received in September 2016 from
one of the leading hospital groups. Once
the HMI was in possession of sufficient data
and information to proceed with the various
analyses, it did so.

Thirdly; processing, collating, and storage
of data presented its own challenges. Apart
from delays experienced in the provision of
data, WTW had to satisfy itself of the integrity
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38.

39.

40.

and quality of data. In some cases, data had
to be sent back to the submitting stakeholder
in order to correct data sets or present data
in the correct format. The integrity of data
is, of course, crucial to the accuracy of any
analysis.

Fourthly, one of the issues of concern
pertaining to data was the need to preserve
confidentiality in respect of the data
collected. The data contained personal
patient information which could not be
disclosed. This required the HMI to develop
a procedure to ensure that personal
particulars of individual patients are not
identifiable as required by legislation an in
accordance with international standards.
To meet this requirement, the HMI had to
develop a De-ldentification tool that would
ensure the removal of personal identifiers in
all data sets in the possession of the HMI.
This would allow stakeholders to submit data
such as patient information and addresses
to the HMI in such a format that individuals’
personal identities and residential addresses
will not be identifiable while keeping each
individual patients’ records distinct for
analytical purposes.

The De-ldentification tool was tested with
the stakeholders prior to its implementation.
In addition, the HMI also provided a web-
based tool to allow stakeholders to check
the correctness of data. This process was
essential to reassure stakeholders that the
requisite levels of De-ldentification of data
have been achieved by the HMI.

In anticipation of requests for access to the
HMI’'s analysis and underlying data, the
HMI published Supplementary Guideline
No.2 which regulates access to confidential
information submitted to the HMI. It deals
with the establishment of a data room from
which data submitted to the HMI can be
accessed as well as the conditions under
which access will be granted.

The process of collecting, collating and
storing data took more time than was
anticipated. This must be understood in
the context of delays in the submission of

41.

42.

data, the complexity of processing data
into a format that can be used for analysis,
and the sheer volume of data that had to
be processed. As pointed out earlier, this
process involved data being compiled in a
uniform format from very diverse systems.
Making data compatible and then organising
it into data sets and warehousing these data
sets has been an enormous task. Precisely
how long it would take and how complex
it would be, could not be anticipated. The
HMI had to receive the data first to see what
format it was in before it could plan for how
to organise and manage it. The process
has been lengthy and tedious, but this now
provides a robust and unique data set to
analyse which will be the cornerstone to
some of the findings of the HMI.

All this underscores the need to develop a
comprehensive national health information
system which will require stakeholders
to provide information relating to health
financing, the pricing of health services,
business practices involving hospitals and
health care providers, and the publication
of various types of information in the public
interest and for the purpose of improving
access to and the effective and efficient
utilisation of health services, as envisaged
by the National Health Act.®

Variousmodelsandbaseanalyticalprocesses
were run to determine, among other things,
expenditure and costs trends, profitability
and market power. The results from all the
analytical work, including the input of the
technical team and panel members, formed
part of comprehensive reports on each set
of service providers. These reports included
the Descriptive Statistics Report; Attribution
Analysis Report; PMB Analysis Report;
Facility Analysis Report; Practitioner Analysis
Report; Funder Analysis Report; Associated
Projects and Various Case Studies.” With
a few exceptions, these reports; which
reflected the HMI's preliminary conclusions
on its assessment of competitive dynamics

Section 74(1) read with section 90(1)(t) and (u).

reports is included as Appendix X.

. These, and other reports, are available on the Commission’s website. For convenience, a list of published
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in relation to each set of service providers,
were published for comment. Following
comments by the stakeholders, extensive
engagement processes with the relevant
stakeholders took place as part of focused
public hearings. Final reports which took
into account the comments of stakeholders,
form part of the provisional findings
and recommendations and are being
simultaneously published as Appendices
X-X.

However, it must be pointed out at the outset
that there were fundamental differences of
opinion between the HMI technical team and
stakeholders on some of the issues covered
by the reports such as profitability and
conclusions of the analytical work. These
differences are reflected in this provisional
report. The stakeholders will have the
opportunity to see how their comments
have been dealt with in the provisional
report and, if their concerns still persist,
these will be dealt with during the comment
stage on the provisional report which allows
further opportunity for engagement on these
differences.

Public hearings were divided into two sets.
The first set of public hearings was general
in nature with a focus on how stakeholders
interact with one another. It provided the
stakeholders with the opportunity to educate
the HMI on their role in the private healthcare
sector and to present their views on what
they perceive as harming competition in the
private healthcare sector. This set of public
hearings was held in February, March and
May 2016.

The second set of hearings focused on
competitive dynamics within each group
of stakeholders. They took the form of
engagement with specific stakeholders
on the contested parts of the reports. The
conclusion of this second set of public
hearings marked the culmination of the
gathering of evidence for the purposes of
compiling the provisional report. These
engagements were lengthy and time-
consuming. For example, the Technical
team had no less than 12 engagement
sessions with one stakeholder on profitability
assessment. Butthe process was necessary
to ensure that the HMI understood the point

46.

of view of stakeholders so that it could
adequately deal with concerns raised.

The provisionalfindings and recommendation
set out in this report are a product of this
process.

THE STRUCTURE OF THE
PROVISIONAL FINDINGS

47.

48.

49.

50.

This provisional report, together with its
appendices, constitute our provisional
findings and recommendations. Where
appropriate, the report refers other published
materials on the Commission website.

Following responses to this report, the Panel
will publish the Final Report.

The remainder of this provisional report is
structured as follows:

49.1 Chapter 2 sets out the Regulatory
Framework for assessing competition

49.2 Chapter 3 outlines the Healthcare
Overview of the Industry

49.3 Chapter 4 outlines the HMI’s
Framework for the Assessment of
Competition in various markets

494 Chapter 5 provides a competition
analysis for Funders

49.5 Chapter 6 provides a competition
analysis for Facilities

49.6 Chapter 7 provides a competition
analysis for Practitioners

49.7 Chapter 8 deals with Excessive
utilization and  Supplier-Induced
Demand

49.8 Chapter 9 deals with assessment of
Quality and Outcomes

499 Chapter 10 sets out the
recommendations of the HMI

Appendices that are referred to in each

chapter are numbered consecutively and
are set out in the Table of Contents.




'FRAMEWORK FOR ASSESSING
IMPACT OF THE REGULATORY

/FRAMEWORK ON COMPETITION

Jiln the statement of issues (SOIl), the

HMI observed that: Globally, regulatory
intervention is used to ensure safety and
effectiveness of healthcare services and
products. Understandably, a regulatory
framework governs the healthcare sector
in South Africa. Possible deficiencies and
unintended consequences in the regulatory
framework may distort competition, raise
barriers to entry and expansion, and maintain
and/or create positions of market power.

The HMI takes the view that the regulatory
framework that regulates the provision
of, and access to health care goods and
services constitutes a feature of the market
for the purposes of a market inquiry. As a
market feature, a regulatory framework
can cause market failure in at least three
ways: firstly, necessary legislation may not
have been adopted; secondly, necessary
legislation may have been adopted but may
either have been improperly implemented
or not implemented at all; and thirdly, the
existing regulatory framework may have
unintended consequences, one of which is
to undermine competition.

Accordingly, in the SOI, the inquiry identified

The regulatory
framework

the regulatory framework for healthcare as
a possible feature that may cause harm to
competition and invited comments from
stakeholders on the impact of statutes,
regulations, or rules on competition; in
particular, on how the current regulatory
framework is implemented and enforced,
and how it affects competitive outcomes.

Broadly speaking, the concerns raised by
stakeholders fall into three main categories.
Firstly, there were concerns about the
inadequacy of the regulatory framework. For
example, some stakeholders submitted that
the introduction of social solidarity policies
suchasopen enrolmentand community rating
without a risk equalisation fund has created
the risk of cross subsidy between high risk
and low risk beneficiaries and an incentive
for adverse selection. In this instance, the
present regulatory framework is believed
to be inadequate and more is required of it.
Secondly, other stakeholders submitted that
a lack of regulation or adequate enforcement
of the applicable regulations exists due to
ineffective oversight by the regulatory bodies
charged with the administration of the various
laws dealing with the provision of healthcare
services. Thirdly, other stakeholders
expressed concern about overregulation in
certain aspects of the private health care
sector. They submitted that certain rules
of the Health Professions Council of South
Africa — in particular, the rules limiting the
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Bestmed Submission; Board of Healthcare Funders Submission; Brian Watson Submission; Discovery
Health Submission; Life Health Care Submission; Medi-Clinic Submission; Medscheme Submission;

Netcare Submission; Profmed Submission.
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employment of doctors by hospitals — are
overly restrictive, and result in unnecessary
duplication of operating costs and reduction
of innovation.’

The inquiry’s observation is that aspects of
the regulatory framework appear to burden
those affected by it with no clear relevance to
enhancing competition. In other respects, the
framework appears to leave noticeable gaps
that need to be filled. In addition, the manner
in which some aspects of the framework are
being implemented is inefficient. In some
areas the framework is simply not being
enforced. In addition, the multiplicity of
regulatory bodies with overlapping functions
has a potential to make the implementation
of the regulatory framework inefficient.

The HMI is particularly concerned about
the failure to implement some of the key
provisions of the National Health Act, 2003
(NHA) which was enacted in 2003. The
declared purpose of the NHA is to give
effect to the constitutional right of access
to healthcare services. The provisions
dealing with the issuing of certificates of
need to operate healthcare facilities, the
determination of fees payable, and collection
of information on the quality of services,
are yet to be implemented. As a result,
no uniformity in the granting of hospital
licences exists. Each province has its own
requirements as the process is regulated at
provincial level through outdated regulations
which do not specify any criteria for the
granting of hospital licences. There is
no national system of collecting data on
healthcare issues which consumers can use
to make decisions concerning the treatment
they require, and no process of monitoring
the quality of healthcare services that are
offered to the public.

This chapter provides the framework for the
assessment of the impact of the regulatory
framework on competition as well as access
to and affordability of private healthcare
services. The purpose is to identify possible
deficiencies in the regulatory framework
as well as its unintended consequences

10.

11.

12.

that harm competition. The impact of the
regulatory framework on competition in
different markets in the private healthcare
sector is considered in detail in the chapters
dealing with financing of healthcare services,
healthcare facilities and practitioners.

To start with, the background to the regulatory
framework and the context within which it will
be examined is provided.

The private health sector is subject to a
myriad of statutes, regulations and bye-laws
which together constitute the regulatory
framework for the provision of healthcare
services in South Africa. There are about 107
statutes that are administered by the national
Department of Health (DoH).2 The focus of
this chapter is the regulatory framework and
how it affects competition outcomes, access
and affordability of healthcare services.

The regulatory framework regulates
the provision of healthcare services by
healthcare facilities (hospitals) and medical
doctors as well as other health professionals,
the funding of healthcare services by medical
schemes and administrators of medical
schemes which administer the services
of the medical schemes, and the sale and
distribution of medicines and drugs by
manufacturers, distributors, pharmacies and
doctors permitted to dispense medication.

While the national DoH bears primary
responsibility for enacting framework
legislation, all three different spheres of
government — national, provincial and local
— are, subject to the Constitution’s scheme
for the regulation of healthcare services,
responsible for administration of these
legislative measures. In administering this
regulatory framework, the state is assisted
by a number of regulatory bodies, which
are responsible for the enforcement of this
framework.

The starting point in considering the impact
of the regulatory framework on competition
is the Constitution.

South African Law Reform Commission Consultation Paper, Statutory Law Revision: Legislation
Administered by the Department of Health, Project 25, December 2015, p 14.
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13.

14.

15.

12.1 Section 27(1)(@) and (2) of the
Constitution guarantees the right of
access to healthcare services and
imposes obligations on the state to
give effect to this right;

12.2 Section 32 of the Constitution
guarantees the right of access to
information held by others, including
access to information on healthcare
services; and

12.3 The Constitution creates institutions
of government such as the national,
provincial and local departments of
health, defines and allocates powers
and impose obligations on each.

The Constitution therefore provides the
context within which the impact of the
regulatory framework on competition must
be considered and understood.

The constitutional right of access to
healthcare services imposes an obligation
on the state to enacting laws and other
measures that facilitate the realisation of
this right. The framework for regulating the
provision of healthcare services constitutes,
in part, the fulfilment of this obligation. This
obligation must be understood in the context
of the constitutional scheme for the allocation
of legislative powers over healthcare matters
among the three spheres of government —
national, provincial and local government.

The Constitution does not set out in detail the
nature and scope of the obligation imposed
on the state in relation to the right of access
to healthcare services. To fully understand
the nature and extent of this obligation, it
is necessary to refer to international law,
in particular, the International Covenant on
Economic, Social and Cultural Rights (the
ICESCR) as well as the commentary on the
ICESCR by the United Nations Committee

on Economic, Social and Cultural rights.
The reasons for doing so are:

15.1 Firstly, on 15 January 2015 South
Africa ratified ICESCR and became
a state party to the ICESCR.? South
Africa is therefore both subject to
the ICESCR, and to the authoritative
interpretation of it given from time
to time by the UN Committee on
Economic, Social and Cultural
Rights.*

15.2 Secondly, section 39 (1)(b) of the
Constitution provides that when inter-
preting rights in the Bill of Rights, which
includes the right of access to healthcare
services, “a court, tribunal or forum...
must consider international law.™

15.3 Thirdly, the Competition Act, 1998
also provides that its provisions “must
be interpreted... in a manner that is
consistent with the Constitution and...
in compliance with the international
law obligations of the Republic”.®

16. The HMI stresses that the ultimate purpose
of its investigation is not to test the
constitutionality of the regulatory framework
but to assess its impact on competition in
the private healthcare sector. In the next
section, the inquiry considers the nature
and scope of the obligation imposed by the
constitutional right of access to healthcare
services in the light of international law.

THE NATURE AND SCOPE OF THE
OBLIGATION IMPOSED BY SECTION
27(2)

17. As pointed out above, section 27(1)(a) of the
Constitution guarantees everyone the right
of access to healthcare services. While this
right, in relation to adults, is subject to the
availability of resources, in so far as children

22

The right to health care in international law was first recognised in the Universal Declaration Human Rights
(UDHR), which was adopted by the General Assembly of the United Nations on 10 December 1948.

The UDHR proclaimed certain principles “as a common standard of achievement for all peoples and all
nations”. These principles included article 25 which declared that “[e]veryone has the right to a standard
of living adequate for the health and well-being of himself and of his family... and medical care”. The
principles contained in the UDHR were given effect in the ICCPR, which embodies civil and political rights
and the ICESCR which embodies economic, social and cultural rights.

S v Makwanyane and Another 1995 (3) SA 391 (CC) at para 35

Section 39(1)(b)
Section 1(2) of the Competition Act.
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18.

19.

are concerned, it is not qualified.” In respect
of adults, the obligation imposed on the state
is set out in section 27(2) which calls on the
state to “take reasonable legislative and other
measures, within its available resources, to
achieve the progressive realisation of ‘the

right of access to healthcare services’.

The Constitutional Court has not considered
the precise contours of the obligation
imposed by the constitutional right of access
to healthcare services. The Court has,
however, considered a similar obligation
in the context of the constitutional right
of access to adequate housing in section
26.8 In  Minister of Health and Others v
Treatment Action Campaign and Others (No
2) the Court noted that that the obligation
imposed by section 27(2) and the obligation
imposed by the constitutional right of access
to adequate housing in section 26(2) are
framed in similar language.® The Court’s
articulation of the nature and the scope of the
obligation pertaining to the right of access
to adequate housing therefore provides a
useful guide to understanding the obligation
imposed in respect of the right of access to
healthcare services.

In the Grootboom case, the Court, in the
context of the right of access to adequate
housing, said:

19.1 [41] The measures must establish a
coherent public housing programme
directed towards the progressive
realisation of the right of access to
adequate housing within the state’s
available means. The programme
must be capable of facilitating the
realisation of the right. The precise
contours and content of the measures
to be adopted are primarily a matter
for the legislature and the executive.
They must, however, ensure that the
measures they adopt are reasonable.

19.2 [42] The state is required to take
reasonable legislative and other
measures. Legislative measures
by themselves are not likely to
constitute constitutional compliance.
Mere legislation is not enough. The
state is obliged to act to achieve the
intended result, and the legislative
measures will invariably have to
be supported by appropriate, well-
directed policies and programmes
implemented by the executive. These
policies and programmes must be
reasonable both in their conception
and their implementation. The
formulation of a programme is only
the first stage in meeting the state’s
obligations. The programme must
also be reasonably implemented. An
otherwise reasonable programme
that is not implemented reasonably
will not constitute compliance with the
state’s obligations.

19.3 [43] In determining whether a set
of measures is reasonable, it will
be necessary to consider housing
problems in their social, economic
and historical context and to consider
the capacity of institutions responsible
for implementing the programme.
The programme must be balanced
and flexible and make appropriate
provision for attentionto housing crises
and to short, medium and long term
needs. A programme that excludes a
significant segment of society cannot
be said to be reasonable. Conditions
do not remain static and therefore the
programme will require continuous
review.°

20. While these statements were made in the

context of the right of access to adequate
housing, they provide the insight into the
nature and scope of the obligation imposed

10.

Section28(1)(c) guarantees to every child the right to “basic health care services”.

Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC
19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000).

Minister of Health and Others v Treatment Action Campaign and Others (No 2) (CCT8/02) [2002] ZACC
15; 2002 (5) SA 721; 2002 (10) BCLR 1033 (5 July 2002) at para 30, 35 and 39. In Soobramoney v
Minister of Health, KwaZulu-Natal, 1998 (1) SA 765 (CC) at para 11, the Court treated sections 26 and 27
as conferring rights and obligations that are similar in nature.

Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC
19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000)
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by section 27(2). This obligation must further international law. For present purposes,

be understood in the light of the ICESCR it is sufficient to refer to these essential
which provides another useful guide on elements which are availability; accessibility;
the nature and the scope of the right to acceptability; and quality.™

healthcare services as well as the obligation

imposed by this right. 22. These essential elements emphasise a

number of aspect obligations:

21. The nature and scope of the obligations
imposed on state parties by the right to
health care services has been considered by
the United Nations Committee on Economic,

22.1 Firstly, the availability of sufficient
functioning  public  health and
healthcare facilities, goods, services

Social and Cultural Rights (CESCR), the UN and programmes.™ The state need not
body that is responsible for monitoring the provide all these services itself, it can
implementation of the ICESCR. The CESCR achieve its obligation by permitting the
has issued commentary on the meaning private sector to provide healthcare

of the ICESCR." The key commentaries facilities and services under its
are the general comments No. 3 and 14, regulation.  This is a recognition of
which considered in detail the scope and the the role of the private sector in the
nature of the obligation of the state parties provision of healthcare services.™
under articles 2 and 12 respectively.'? While However, the states must "ensure that
article 12 of the ICESCR which guarantees the privatisation of the health sector
to everyone the right “to the enjoyment of does not constitute a threat to the
the highest attainable standard of physical availability, accessibility, acceptability
and mental health”™®, is framed differently and quality of health facilities, goods
from section 27(1)(a) of the Constitution, the and services. This emphasises
commentary of the CESCR on the nature the need for the regulation of private
and scope of the obligation imposed on healthcare services.

state parties to the ICESCR is nevertheless 229
instructive. The CESCR has identified four

essential elements of the right to healthcare

which simultaneously define the obligations

imposed by the right to health under

Secondly, the accessibility of health
facilities, goods and services which
has four dimensions, namely, non-
discrimination, physical accessibility,
affordability and accessible

11. The ICESCR is the only United Nations human rights treaty, which did not establish a Committee
to oversee and monitor the implementation of the Covenant. United Nations Economic and Social
Council (ECOSOC) to carry out the provision of the Covenant instead established the Committee on
Economic, Social and Cultural Rights. International Covenant on Economic, Social and Cultural Rights),
E/C.12/2002/11, 20 January 2003. ECOSOC Resolution 1985/17 of 28 May 1985.
12. General Comment 3, The Nature of States Parties Obligations, UN Doc. E/1991 23, 14 December 1990,
para. 10, see also e.g. General Comment 14, supra, paras. 43 and 47. General Comment 14, The Right
to the Highest Attainable Standard of Health, UN Doc. E/C.12/2000/4, 11 August 2000. It is available in
English on: www.unhchr.ch/tbs/doc.nsf/(Symbol)
13. Article 12
1. The States Parties to the present Covenant recognise the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health.

2. The steps to be taken by the States Parties to the present Covenant to achieve the full realisation of this
right shall include those necessary for:

a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy
development of the child;

b) The improvement of all aspects of environmental and industrial hygiene;

c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases;

d) The creation of conditions, which would assure to all medical service and medical attention in the event
of sickness.

14. See generally para 12 General Comment No 14.

15. Ibid at para 12(a)

16. Ibid at para 35
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23.

information on healthcare services."”
Healthcare services and goods must
not only be physically accessible
but must also be affordable to all, in
particular, the most vulnerable groups
such as the elderly, disadvantaged
groups and physically challenged.®
Affordability, means that “payment
for healthcare services, must be
based on the principle of equity [to
ensure] that these services, whether
privately or publicly provided, are
affordable for all, including socially
disadvantaged.”"® Accessibility also
requires consumers to have access to
information concerning health issues
and healthcare services and goods
so that they can make informed
decisions concerning the appropriate
treatment required and where to get
treatment.?® The state must ensure
that third parties do not limit people’s
access to health-related information
and services.”!

22.3 Thirdly, all health facilities, services
and goods must be sensitive to culture
and must meet acceptable ethical
standard and healthcare providers

must possess the required skills.??

22.4 Finally, the need to provide good
quality health care services and

goods.?

In Minister of Health and Others v Treatment
Action Campaign and Others (No 2) the
Court stated that the right of access to
healthcare services imposes obligations to
respect, protect, promote and fulfil.?* The
CESCR has elaborated on these obligations.
The obligation to “respect” requires states to
refrain from interfering directly or indirectly
with the enjoyment of the right to health. The
obligation to “protect” requires states to take
measures that prevent third parties from
interfering with article 12 guarantees. Finally,
the obligation to “fulfil” requires states to
adopt appropriate legislative, administrative,

24.

25.

budgetary, judicial, promotional and other
measures towards the full realisation of the
right to health.

The UN Committee has stated that the
obligation to fulfil requires state parties to
give sufficient recognition to the right to
health in the national political and legal
systems, preferably by way of legislative
implementation, and to adopt a national
health policy with a detailed plan for
realising the right to health. States have to
ensure the appropriate training of doctors
and other medical personnel, the provision
of a sufficient number of hospitals, clinics
and other health-related facilities, and the
promotion and support of the establishment of
institutions providing counselling and mental
health services, with due regard to equitable
distribution throughout the country.?> What is
apparent from the ICESCR as interpreted by
the CESCR is that state parties are required
to adopt legislative measures, including a
framework legislation for the implementation
of the right of access to health?; they must
ensure that healthcare facilities, goods and
services are available and accessible to
all without discrimination, and are of good
quality. Accessibility is not only limited
to physical accessibility, but includes
affordability of healthcare facilities, goods
and services whether they are privately or
publicly provided, and consumers must
have access to information that will enable
them to make informed choices concerning
their health and treatment they require. In
addition, the CESCR emphasises access to
information concerning health care issues
as one of the essential elements of the right
to health care.

The obligation imposed by the constitutional
right of access to healthcare therefore
emphasises the need to:

25.1 empower the private healthcare
sector to provide healthcare services
and goods to enhance access to

healthcare services;

17. Para 12 (b) 22. Ibid at para 12 (c)

18. Ibid 23. Ibid at para 12(d)
19. Ibid 24. At para 39.
20. Ibid 25. Ibid at para 36

21. Ibid para 35 26. At para 33
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26.

27.

25.2 regulate private healthcare services;

25.3 ensure that consumers have access
to quality healthcare services;

25.4 ensure that consumers have access
to information concerning healthcare
matters so as to make informed

choices on the treatment they require.

Whatis implicit, if not explicitin the obligations
imposed by section 27(2), is the need for the
regulatory framework to facilitate access to
private healthcare services by promoting
competition in the private sector to ensure
that consumers have access to competitive
services and prices from which to select.

The obligation imposed by section 27(2)
is echoed in the Competition Act which
declares as one of its objects “to provide
for markets in which consumers have
access to and can freely select, the quality
of goods and services they desire”? and
sets out as one of its purposes “to provide
consumers with competitive prices and
product choices.”® It is in this sense that the
constitutional right of access to healthcare
services and competition law and policy

—rprovincial and local departments of health
— also have a role to play. %

THE ALLOCATION OF LEGISLATIVE
POWERS OVER HEALTHCARE

30. The Constitution, which is a blueprint for

governance, allocates legislative powers
among national, provincial and local
governments.®*® Healthcare services is a
functional area over which both the national
government and the provincial government
have concurrent legislative powers.?!
However, the national and the provincial
governments may assign certain powers
which “necessarily relate tolocal government”
if the matter “would most effectively be
administered locally”®? and where “the local
government has the capacity to administer
it"3. The three spheres of government are
required to “cooperate with one another”
by, among other things, “assisting and
supporting one another”; “informing one
another of, and consulting one another
on matters of common interest™® and
“coordinating their actions and legislation
with one another”.®”

: . 31. In Grootboom the Constitutional Court said
converge. Understanding this convergence . . .
o r ) . . this concerning the responsibility of the
is important in assessing the impact of the : i ulfili )
regulatory framework on competition thrge s_phe_res 0 governmeqt in fulfilling their
' obligation imposed by the right of access to
28. The regulatory framework for the provision adequate housing:
ol healthgarg i WELEE O UL 31.1 [39] What constitutes reasonable
the constitutional obligations set out above. Do
N : S legislative and other measures must
However, in giving effect to this obligation, . . )
be determined in the light of the fact
the regulatory framework may have L .

. , : that the Constitution creates different
unintended consequences which undermine spheres of government: national
competition. The focus of the investigation P govern ’

) . X . government, provincial government
is therefore to consider the impact of this
e and local government. The last of
framework on competition. . . .
these may, as it does in this case,
29. While the responsibility to adopt and comprise two tiers. The Constitution
administer the laws that give effect to the allocates powers and functions
constitutional right of access to healthcare amongst these different spheres
services falls in the domain of the national emphasising their obligation to co-
government, other spheres of government operate with one another in carrying
27. See Preamble to the Competition Act. 32. Section 156(4)(a)
28. Section 2(b) of the Competition Act. 33. Section 156(4)(b)
29. Schedule 4, Part A and Part B, read with Section 34. Section 41(1)(h)
44(1)(a)(ii), Section 104(1)(b)(i) and Section 35. Section 41(1)(h) (ii)
156(1)(a) 36. Section 41(1)(h)(iii)
30. Section 40(1) 37. Section 41(1)(h) (iv)

31. Schedule 4 Part A and Part B read with Section
44 (1)(a)(ii) and section 104(1)(b)(i).
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out their constitutional tasks. In
the case of housing, it is a function
shared by both national and provincial
government. Local governments have
an important obligation to ensure that
services are provided in a sustainable
manner to the communities they
govern. A reasonable programme
therefore must clearly allocate
responsibilities and tasks to the
different spheres of government and
ensure that the appropriate financial
and human resources are available.

31.2 [40] Thus, a coordinated state housing
programme must be a comprehensive
one determined by all three spheres
of government in consultation with
each other as contemplated by
Chapter 3 of the Constitution. It may
also require framework legislation at
national level, a matter we need not
consider further in this case as there
is national framework legislation in
place. Each sphere of government
must accept responsibility for the
implementation of particular parts
of the programme but the national
sphere of government must assume
responsibility for ensuring that laws,
policies, programmes and strategies
are adequate to meet the state’s
section 26 obligations. In particular,
the national framework, if there is
one, must be designed so that these
obligations can be met. It should be
emphasised that national government
bears an important responsibility in
relation to the allocation of national
revenue to the provinces and local
government on an equitable basis.
Furthermore, national and provincial
government must ensure that
executive obligations imposed by the
housing legislation are met.

32. While these passages were made in the

context of section 26, they apply equally
to section 27. What is apparent from these
passages is that:

32.1 the national government must
enact framework legislation which
includes laws, policies, programmes
and strategies that are adequate to

33.

34.

regulate the provision of healthcare
services;

32.2 framework legislation must allocate
responsibilities and tasks to different

spheres of government;

32.3 the national government must develop
a national programme for provision of
healthcare services in consultation
with other spheres of government;

and

324 each sphere of government
must take responsibility for the
implementation of the particular parts
of the programme. This obligation
emphasises cooperation among the
spheres of government in carrying out
the constitutional obligation to provide

access to healthcare services.

The National Health Act gives effect to
this scheme for the allocation of legislative
powers over healthcare services. It is the
framework legislation which, together with
other legislation including policies such
as the National Development Plan (NDP)
and the National Health Insurance (NHI)
pertaining to healthcare services, constitute
the regulatory framework for the provision of
healthcare services.

These legislative and other measures
pertaining to healthcare services are
administered by the three spheres of
government and in administering the
regulatory framework, the government is
assisted by a number of regulatory bodies
which are set out below.

THE REGULATORY BODIES

35.

The regulators have a significant role to
play in the implementation of the regulatory
framework as they may influence national
health policy. Some advise the Minister and
influence healthcare policy. It is important to
understand the role and mandate of these
regulators, and to assess their effectiveness
so that the inquiry may determine appropriate
recommendations, if any, that can be made
with respect to such regulators. The key
regulators include:

35.1 The Council for Medical Schemes

(CMS);
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35.2 Health Professions Council of South

Africa (HPCSA);

35.3 South African Nursing Council

(SANC);

35.4 South African Pharmacy Council

(SAPC);
35.5
35.6

Dental Technician’s Council;

Allied Health Professions Council of
South Africa (AHPCSA);

Office of Health Standards
Compliance (OHSC);

35.7

35.8 National Health Research Ethics

Council;
35.9 Pharmacy Council; and
35.10 The Health Ombud.

In the next section an overview of the key
statutes comprising the regulatory framework is
provided.

36.

37.

Broadly speaking, the regulatory framework
regulates the provision of healthcare services
by hospitals, medical practitioners and other
health practitioners including the financing of
healthcare services; the provision of goods
and medicines; and the health professional.
To fulfil its obligation in relation to the
constitutional right of access to healthcare
services, the state has enacted framework
legislation, the National Health Act, 2003
(Act No. 61 of 2003) (NHA), whose purpose
is “to provide a framework for structured
uniform health system within the Republic,
taking into account the obligations imposed
by the Constitution and other laws on the
national, provincial and local governments
with regard health services...” In addition,
the state has enacted the Medical Schemes
Act, 1998 (Act No. 131 of 1998) (MSA) which
regulates the funding of healthcare services.

Apart from these post-apartheid healthcare
legislation, the state has adopted the
Medicines and Related Substances Act,
1965 (Act No. 101 of 1965), which regulates

38.

39.

40.

the provision and supply of medicines and
drugs.

Health professionals are regulated by
various legislation. These include the Health
Professions Act, 1974 (Act No. 56 of 1974)
which regulates medical practitioners, the
Dental Technician Act, 1979 (Act No. 19 of
1979) which regulates dental technicians
and technologists, the Pharmacy Act, 2000
(Act No. 1 of 2000) which regulates the
provision of pharmaceutical services, the
Nursing Act, 2005 (Act No. 33 of 2005)
which regulates the nursing profession, and
the Allied Health Professions Act, 1982 (Act
No. 63 of 1982), which regulates healthcare
professionals who provide allied health
care services. These statutes, together with
regulations framed under them, constitute
the framework that regulates the provision
of healthcare facilities, services and goods
in South Africa. In the next sections the
main provisions of the key aspects of this
regulatory framework are highlighted and
the main concerns raised in relation to it are
considered.

The NHA is the first post-apartheid statute
to comprehensively regulate the provision of
healthcare services in South Africa. It was
enacted to give effect to the constitutional
right of access to healthcare services,
medical treatment in the case of emergency,
provision of basic health care services to
a child, and a healthy environment®. It is
the primary legislation that regulates the
provision of healthcare services in South
Africa and provides “a framework for a
structured uniform health system within
the Republic, taking into account the
Constitutional obligations and other laws on
national, provincial and local government
with regard to health services.” *

One of the objects of the NHA is to “regulate
national health and to provide uniformity
in respect of health services across the
nation by among other things, protecting,
respecting, promoting and fulfiling the
rights of the people of South Africa to the
progressive realisation of the constitutional

38.
39.

28

Preamble to the NHA
Preamble to the NHA
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right of access to health care services.”° To matters such as responsibility for health by

this extent, it establishes the national health the public and private sectors.*® Provincial
system comprising the public and private health departments are responsible for the
healthcare services providers.*' implementation of national health policy

) norms and standards in their respective

41. Broadly speaking, the Act covers areas such provinces?, planning and managing health
& information ~ system*, monitoring and

evaluating health services*®, and control

41.1 responsibility for healthcare services; ; )
of the quality of health services.®® The

41.2 access to health care services; activities of the various provincial bodies
) ] and the national health body are coordinated

41.3 the rights and duties of consumers, by the National Consultative Health Forum.
healthcare personnel; Members of the Executive Council for

health in each province may assign health
functions to a municipality. It not clear what
those services are and the criteria for such
assignment.

41.4 gathering of information on
healthcare services, including
creation of comprehensive national
health information system;

43. Chapter 6 deals with the establishment of

41.5 keeping and protection of health X . A
“health establishments” which are defined

records; : , N : ;
as public or private institutions which provide
41.6 the establishment of health inpatient or outpatient healthcare services®'.
establishment which includes These are hospitals. The NHA introduces
hospitals; the Certificate of Need (CON) which is
o issued by the Director-General for health as
41.7 the determination of non-mandatory a requirement to operate a hospital.®2 The
reference price list for services CON replaces hospital licences. A CON
rendered and consumables utilised; is valid for a period which may not exceed

20 years and is subject to renewal®. The
Minister is empowered to make regulations
pertaining to the granting of the CON. Itis an
offence to operate a hospital without a CON®4.

41.8 the determination of norms and
standards for provision of health
services; and

41.9 the establishment of statutory bodies Private hospitals are required to maintain
that are responsible for monitoring an insurance cover sufficient to indemnify
and enforcing compliance with norms them against a claim for damages suffered
and standards. as a consequence of a wrongful conduct

. o by its employees. In addition, hospitals

42. Whll_e tr_le respon3|b|I|ty for_ _healthcare must comply with quality requirements and

services is the primary responsibility*? of the standards of health services prescribed by
national DoH, the provincial and local health the Minister.5

departments share this responsibility. The

role of the national department is to develop 44. Chapter 9 makes provision for the creation of

national health policy*® as well as the norms a comprehensive national health information

and standard on health matters** and system.% Inthisregard,itempowersthe national
evaluate health services.*® The Minister of DoH in terms of section 74(1) to “facilitate and

Health is advised by the National Council on co-ordinate the establishment, implementation

40. Section 2(c)(i) 49. Section 25(2)(f)

41. Section 2(a)(i) 50. Section 25(2)(n)

42. Section 3(2) 51. Section 1

43. Section 21(1)(a) 52. Section36(1)

44. Section 21(1)(b) 53. Section 37 read with Section 39(1)(a)
45. Section 21 (1)(h) 54. Section 40(1)

46. Section 23 (1)(a)(i) 55. Section 39(2)(h)

47. Section 25 56. Section 74(1)

48. Section 25(2)(b)
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45.

46.

and maintenance by provincial departments,
district health councils, municipalities, and
the private sector of health information
systems”. The information to be collected
includes information on health financing and
the pricing of healthcare services. In addition,
the NHA makes provision for the publication
of this information “in the public interest and
for the purposes of improving access to and
effective and efficient utilisation of healthcare
services.™’

The Minister is given extensive powers to
make regulations regarding the norms and
standards for national health systems®,
national health information system and
gathering of national health information
system data®, obtaining information on
health financing, pricing of healthcare
services, and publication of such
information®, determination and publication
of reference price lists for services rendered,
procedures performed and consumables
used by hospitals for use “by medical
scheme[s] as a reference to determine [their]
benefits”™' and “by health establishment,
health care providers or health workers in
the private healthcare sector as a reference
to determine their own fees, but which are
not mandatory.”®?

What is apparent from the NHA is that the
Minister has extensive powers to promote
access to healthcare services by, among
other things, creating a comprehensive
national information system concerning
healthcare services, publication of non-
mandatory reference price lists for healthcare
services in determining their own benefit and
by hospitals and healthcare providers in the
private healthcare sector to determine their
fees, and prescribing norms and standards
to measure the quality of healthcare services
and monitor such quality. The availability of
this information ensures that consumers
have access to information which provides
them with competitive prices and product
choices and puts them in a position where
they “have access to, and [can] freely select,
the quality and variety of goods and services
they desire.”® This ultimately ensures that

47.

48.

consumers are able to make informed
choices about the treatment they require.
This is in line with the objectives of the
Competition Act.

Against this background, the inquiry
highlights the key concerns raised by
stakeholders with respect to the NHA.

The areas of the NHA that have been raised
by the stakeholders relate to:

48.1 The CON provisions contained in
section 36, 37, 39 and 40 of the

amended NHA;

The Norms and Standards
Regulations made in terms of section
90(1) (c) read with section 79(1)(a)
which introduced the Office of Health
Standards Compliance to monitor
and enforce norms and standards
as well as the control of critical risks
to the health and safety in health
establishments;®

Section 90(1)(u) which deals with
“the processes and procedures to
be implemented by the Director-
General in order to obtain prescribed
information from stakeholders relating
to health financing, the pricing of health
services, business practices within
or involving health establishments,
health agencies, health workers
and health care providers, and the
formats and extent of publication of
various types of information in the
public interest and for the purpose of
improving access to and the effective
and efficient utilisation of health
services”; and

Section 90(1)(v) which deals with
“the processes of determination and
publication by the Director-General
of one or more reference price lists
for services rendered, procedures
performed and consumable and

48.2

48.3

48.4

57.
58.
59.
60.

30

Section 90(1)(u)
Section 90(1)(c)
Section 90(1)(t)
Section 90(1)(u)

61.
62.
63.
64.

Section90(1)(v)(i)

Section 90 (1)(v)(ii)

See Preamble to the Competition Act
Section 79(1).
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49.

50.

51.

disposable items utilised by categories
of health establishments, health care
providers or health workers in the
private health sector which may be used
(i) by a medical scheme as a reference
to determine its own benefits; and (i)
by health establishments, health care
providers or health workers in the
private health sector as a reference
to determine their own fees, but which
are not mandatory”.

These concerns are considered later in this
report.

The Medical Schemes Act, 1998 (Act No.
131 of 1998) (MSA) consolidates all laws
relating to the medical schemes industry.
It was enacted to establish the Council for
Medical Schemes (CMS) as the regulatory
body for medical schemes, medical
scheme administrators and managed care
organisations, provide for the appointment
of a Registrar of medical schemes, make
provision for the registration and control of
certain activities of medical schemes, and
to protect the interests of medical scheme
members.®

Chapter 5 of the MSA deals with the rules
of a medical scheme. These rules are
particularly pertinent to the assessment of
competition in the private healthcare sector
as they prescribe the services schemes must
provide and the manner in which schemes
must operate. Of particular importance are
the following:

51.1 Section 29 (n), which specifies that a
scheme cannot vary its contributions
on the basis of any factor other
than income and the number of
dependants, effectively protecting
potential members from discrimination
on the basis of age, sex, past or
present state of health, and the
frequency of utilisation of healthcare
services. Thus, schemes must be
open to all (colloquially referred to as
“‘open enrolment”) and cannot vary
contributions on the basis of individual
risk factors, but must set contributions

52.

53.

on the basis of global risk (referred to
as “community rating”).

51.2 Section 29 (0), which specifies that
each benefit option offered by a
scheme should provide for certain
minimum benefits. These prescribed
minimum benefits (PMBs) are set out
in more detail in Regulation 8, made
in terms of section 67 of the MSA.
Regulation 8 specifies that PMBs
must be paid in full without deductibles
or co-payments, but permits schemes
to specify that treatment for a
PMB be sought from a designated
service provider. Should the scheme
member choose not to make use of
a designated service provider, the
scheme may impose a deductible or
co-payment on that member.

Stakeholders raised broadly similar issues
regarding community rating and PMBs. A
key concern is that the implementation of
community rating, PMBs and open enrolment
without a corresponding risk equalisation
mechanism contributes to the problem of
adverse selection or anti-selection in the
healthcare sector. It allows low-risk individuals
to opt out of the insurance pool until they
need care, leaving proportionally more high-
risk individuals in the scheme’s pool. As a
result, medical schemes raise contributions
of their entire membership base in order
to cover expected losses. Many countries
mitigate the problems of adverse selection
that arise from community rating and open
enrolment through some form of mandatory
cover. These challenges are discussed in
more detail in Chapter 5, on Funders.

The central concern with respect to PMBs
is that they drive up healthcare costs.
In particular, the requirement that PMBs
be paid in full limits schemes’ power to
bargain effectively for lower tariffs for the
treatment of PMB conditions. This creates
an unsustainable financial burden for
schemes and makes it difficult to create low
cost medical plans that, for example, provide
cover for a subset of PMBs. The effect of
PMBs on bargaining, expenditure and other
aspects of competition is discussed in more
detail in Chapter 5, on Funders.

65.

Preamble to the MSA
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RODUCTION

This chapter provides a broad overview of
the South African health system, including
the position of the private health system
within the overall healthcare system as well
as important trends and key developments
over time. The chapter relies primarily on
publicly available data which is supplemented
with information from submissions, where
relevant. In cases wherein the analysis relies
on claims data collected during the course
of the inquiry (which was collected for the
period 2010 to 2014) the analysis ends at
2014.

This chapter covers five areas:

21. A high-level overview of the
organisation of the health system
within the context of universal health
coverage (UHC),

2.2. A description of the structure of
ownership in the private health sector
and case studies of cross-ownership
and cross-directorships and their
effect on competition,

2.3. A review of the reimbursement
mechanisms used in  private
healthcare, and

2.4. Major trends, including demographic
changes in the medical scheme

Health Sector
Overview

population, high-level analysis of
claims and cost data, and an overview
of consolidation in various parts of the
industry.

OVERVIEW OF THE HEALTH SYSTEM

3. Universal health coverage (UHC) means

that all people and communities can use
the health services they need, of sufficient
quality to be effective, while also ensuring
that the use of these services does not
expose the user to financial hardship." The
National Department of Health (NDOH) sets
out its roadmap towards universal health
coverage in the White Paper on ‘National
Health Insurance for South Africa’ originally
published on 10 December 2015 and
amended on 30 June 2017.2

South Africa already provides near-universal
access to healthcare to its citizens through
a combination of publicly available services
and in regulated private markets. However, it
is generally accepted that publicly available
services are not always of sufficient quality
to be effective.

4.1. Thepublic health systemis tax-funded.
Access to free public healthcare is
subject to a means-test. The public
health system covered approximately

32

World Health Organisation. What is universal health coverage? Available here. Last Accessed 23

November 2017.

The 2015 White Paper is available here. The amended White Paper, published in the Government Gazette
on 30 June 2017 is available here. Both documents were last accessed on 22 May 2018.
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44 .9 million people in 2015 (84% of the
population)® and incurred expenditure
equivalent to 4.2% of gross domestic
product (GDP).* Approximately 5
million of the 44.9 million people who
used the public sector in 2015 earned
income in excess of the means
test and where not eligible for free
public hospital care but had to pay
for healthcare services rendered.
Consequently, they may have had
inadequate financial risk protection.®

4.2. Public social insurance schemes such
as the Compensation Fund and the
Road Accident Fund respectively offer
mandatory coverage for occupational
injuries and diseases for employees
in the formal sector and patrtial (third-
party) coverage for road accidents. In
both instances, coverage is limited.
Treatment is usually provided in the
private healthcare sector.

4.3. Private social insurance schemes
are provided through medical
schemes. Medical schemes covered
approximately 8.8 million people (16%
of the population) in 2015. Although
membership is voluntary, medical
schemes must comply with statutory
access and benefit requirements
that have a social purpose and
distinguish this system from markets
for conventional actuarial insurance.
Contributions to medical schemes
attract tax credits.

4.4. \Voluntary actuarial health insurance
is also available on a non-indemnity
basis to supplement other forms of
coverage.® In this report, actuarial

health insurance includes any form of
health insurance that can discriminate
on the basis of health status.

4.5. In addition to public and private
insurance markets, people pay ‘out of
pocket’ (OOP) for services rendered in
both the public and private healthcare
sector. Out of pocket expenditure
is not systematically studied but
estimates suggest that out of pocket
payments amounted to about 0.6%
of GDP in 2015.7

DESCRIPTION OF MAIN PARTS OF
THE PRIVATE HEALTH SECTOR

5. This section provides an overview of the

various components of the health sector and
the interactions between them. Figure 3.2
provides a structural overview of the sector.

Providers of healthcare services include
healthcare practitioners, healthcare facilities,
pharmacies, and emergency medical
response services (EMRS).

Healthcare practitioners

Healthcare practitioners comprise a wide
range of professionals ranging from
specialists to general practitioners (GPs)
nurses and pharmacists.

Regulatory bodies such as the Health
Professions Council of South Africa
(HPCSA), the South African Nursing Council
(SANC), the Allied Health Professions
Council (AHPCSA), the South African
Pharmacy Council (SAPC) and the South
African Dental Technicians Council (SADTC)

ok w

HMI calculations using data from the Council for Medical Schemes and the South African Reserve Bank.
Health Systems Trust. Health Indicators. Available here. Last accessed 22 May 2018.

The figure of around 5 million is quantified using the numbers provided in the Ministerial Task Team Report
on Social Health Insurance Reform entitled Social Health Insurance options: financial and fiscal impact

assessment. June 2005, pg. 9-10.

Non-indemnity coverage refers to insurance benefits that are not tailored to meet the actual health
expenses arising from a health event. The pay-out takes the form of an assured lump-sum payment,
which can be used to meet any needs arising from the adverse health event. Medical schemes, by way
of contrast, pay the actual healthcare expenses incurred, and pay-outs may not be used for any other

purpose.

Estimates derived from World Health Organisation Global Health Observatory Data Repository (accessed
on 15 August 2016), the General Household Surveys and the Income and Expenditure Surveys produced
by Statistics South Africa. Data on out of pocket expenditure is not systematically collected and this may

be an underestimate of total out of pocket expenditure.
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FIGURE 3.1: FINANCIAL RISK PROTECTION FRAMEWORK FOR HEALTH CARE IN
SOUTH AFRICA

.
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Source: Compiled by HMI

create the regulatory framework within
which these practitioners function. These
bodies address matters such as registration,
education and training, professional
conduct and ethical behaviour, continuing
professional development and promoting
compliance with healthcare standards.®

Healthcare facilities

for income earners

prescriptionmedicationinretail stores and sell
(or dispense) these products to consumers.
Pharmacists are regulated by the South
African Pharmacy Council. The various types
of pharmacies include community, public
institutional, manufacturing, wholesale,
private institutional, courier and consultant
pharmacies.

11. Community pharmacies can be either

9. Healthcare facilities includ.(.e.hospitals, cIin.ics corporate pharmacies owned by large public
and'other treatment facilities that prowd'e or private companies (such as Clicks and Dis-
a mix of acute, sub-acute, general and, in Chem) or smaller independent pharmacies.
some instances, specialised services.

. 12. Corporate pharmacies can also own

Pharmacies wholesale and distribution companies, and

10. Pharmacies provide self-medication or many are acquiring courier pharmacies.

8. Health Professions Council of South Africa, “About: HPCSA,” [Online]. Available here. Last accessed 22
May 2018.
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13.

14.

15.

16.

Smaller independent community pharmacies
are typically owned by pharmacists.®

Emergency medical response services
(EMRS)

EMRS refer primarily to ambulance services,
typically involving paramedics and other
emergency practitioners. Healthcare faciliies
may also provide casualty oremergency services
staffed by practitioners and nursing staff.

Medical devices

Medical devices include orthotics and
prosthetics, dental products, patient aids,
diagnostic imaging products, consumables
and more."® Previously, medical devices
were not regulated but this changed with the
establishment of the South African Health
Products Regulatory Authority (SAHPRA)

which replaced the Medicines Control
Council (MCC) on 1 June 2017.

Medicines

Medicines include prescription (originator

and generic) medicine, biologics (forexample
vaccines or antibodies), nutraceuticals
(dietary supplements and complementary
medicines), and over-the-counter (OTC)
drugs that do not require a prescription.
Medicines are regulated by the Medicines
and Related Substances Act no. 101 of 1965
and Single Exit Price (SEP) legislation.

South African Health Products Regulatory
Authority (SAHPRA)

SAHPRA is a regulatory body established
in terms of the Medicines and Related

17.

18.

Substances Act. SAHPRA has replaced the
Medicines Control Council and is responsible

for monitoring, evaluation, regulation,
investigation, inspection, registration
and control of medicines, scheduled

substances, clinical trials, medical devices,
in-vitro diagnostic medical devices (IVDs),
complementary medicines, cosmetics and
foodstuffs. SAHPRA will have final authority
over the approval of new products.

For the purposes of this report, healthcare
funders in the private sector comprise
medical schemes, medical scheme
administrators, MCOs, brokers and health
insurers. Government agencies that fund the
provision of healthcare services under certain
conditions, such as the Road Accident Fund
(RAF) and the Compensation Fund, are also
considered as part of the funding landscape.

Council for Medical Schemes (CMS)

The Council for Medical Schemes is a
statutory body established in terms of the
Medical Schemes Act to regulates schemes,
administrators and MCOs in South Africa.
The statutory duties of the CMS include
protecting the interests of medical scheme
members, overseeing and co-ordinating the
running of medical schemes in a way that
is aligned with the national health policy,
monitoring the solvency and financial
soundness of medical schemes, investigating
complaints and resolving disagreements
about the affairs of medical schemes and
making recommendations to the Minister of
Health on criteria for the measurement of
quality and outcomes of health services.

10.

K. Ward, D. Sanders, H. Leng and A. Pollock, Assessing equity in the geographical distribution of
community pharmacies in South Africa in preparation for a national health insurance scheme. Bulletin
of the World Health Organization 2014;92:482-489. doi: http://dx.doi.org/10.2471/BLT.13.130005 . Last

accessed 22 May 2018

Section 1 of the Medicines and Related Substances Act No. 101 of 1965, as amended, defines a medical
device as any instrument, appliance, material, machine, apparatus, implant or diagnostic reagent:
(a) used or purporting to be suitable for use of manufactured or sold for use in —
» The diagnosis, treatment, mitigation, modification, monitoring or prevention of disease, abnormal
physical or mental states or the symptoms thereof; or
* Restoring, correcting or modifying any somatic or psychic or organic function; or

» The diagnosis or prevention of pregnancy,

and which does not achieve its purpose through chemical, pharmacological, immunological or metabolic
means in or on the human body but which may be assisted in its function by such means; or
(b) declared by the Minister by notice in the Gazette to be a medical device, and includes any part or an

accessory of a medical device.
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Medical schemes the original rebate favoured higher income
earners the tax credit favours lower-income
tax payers as the value of the subsidy no
longer increases with income.'? When the
tax expenditure subsidy was introduced,
the average per capita value of the tax
expenditure subsidy was reduced relative to
the original rebate and is now at a discount
to average per-capita expenditure in the
public sector. The switch in values occurs
from 2007/8 (Table 3.1).

19. Medical schemes offer the most common
form of healthcare financing in the private
healthcare sector. Members pay monthly
contributions to their scheme and schemes
are responsible for financing their members’
healthcare expenses as part of their benefit
package.

20. There are two types of medical schemes:
open and restricted. Open medical schemes

are legally required to accept anyone who Medical scheme administrators

wants to become a member. Restricted

medical schemes are attached to a defined 22. Medical scheme administrators are third-
group such as an employer, industry, or party administrators that contract with
union and are open only to the members of medical schemes to deliver administration
the associated group.™ services for schemes. These services include

managing member records, contributions,
claims, financial reports as well as
information and data control. Administrators
are regulated and accredited by the CMS.
Some medical schemes conduct all their
own administration services and are known
as self-administered medical schemes.

21. Government's role in relation to medical
schemes involves policy development,
regulation and the allocation of tax
expenditure subsidies. Tax expenditure
subsidies presently take the form of a tax
credit fixed at a rand value per person which
replaced the historical tax rebate. While

TABLE 3.1: TAX EXPENDITURE SUBSIDIES FOR MEDICAL SCHEME MEMBERS, PER

BENEFICIARY PER ANNUM, COMPARED TO THE PER CAPITA ALLOCATIONS OF THE
PUBLIC SECTOR -2005/6 TO 2013/4 (2014 PRICES IN RANDS) *

Sector 2005/6 2006/7 2007/8 2008/9 2009/10 2010/11 2011/12 2012/13 2013/14

Private 2 321 2000 1872 2117 2239 2342 2385 2694 2517

Public 2013 1904 2217 2426 2719 2832 2981 3 057 3052

11. In terms of the MSA, “restricted membership scheme” means a medical scheme, the rules of which restrict
the eligibility for membership by reference to -
(a) employment or former employment or both employment or former employment in a profession, trade,
industry or calling;
(b) employment or former employment or both employment or former employment by a particular
employer, or by an employer included in a particular class of employers;
(c) membership or former membership or both membership or former membership of a particular
profession, professional association or union; or
(d) any other prescribed matter.
12. Ministerial Task Team on Social Health Insurance Reform. Social Health Insurance options: financial and
fiscal impact assessment. June 2005.
13. HMI calculations using data from the National Treasury and the Council for Medical Schemes.
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23.

24.

25.

26.

27.

Managed care organisations (MCOs)

MCOs are healthcare providers or groups
that offer managed care health plans or
services. Essentially, a MCO contracts with
medical schemes to deliver health care
using a specific provider networks and
specific services and products. Manged
care thus includes the clinical and financial
risk assessment and management of
healthcare through the establishment of
clinical management and rules-based
programmes.' Medical schemes have
the option of contracting with MCOs or
performing these activities in-house. MCOs
are regulated and accredited by the CMS.

Brokers

Brokers advise and guide consumers
and employers in selecting private health
insurance cover. They provide consumers
and/or employers with information on
benefits and services offered by medical
scheme and/ or health insurers. There are
independent brokers that provide services
for multiple schemes or tied brokers that are
contracted to a particular scheme. Brokers
must be accredited by the CMS and licensed
by the Financial Services Board (FSB).

Health insurers

Health insurers provide gap cover products,
hospital cash plans and primary health
plans (e.g. plans that cover GP visits, basic
dentistry, optometry etc.). These insurer are
regulated by the FSB through the Long Term
Insurance Act No. 52 of 1998 (LTIA) and
Short Term Insurance Act No. 53 of 1998
(STIA).

Road Accident Fund (RAF) and the
Compensation Fund

The RAF covers medical costs and
compensation for the rehabilitation of motor
vehicle accident victims within the borders of
the Republic of South Africa. The RAF also
provides funds to families of people who die
as a result of motor vehicle accidents.

The Compensation Fund pays for medical
care to workers who suffer occupation-

related illnesses or sustain injuries in the
course of their work. The Compensation
Fund also provides funds to families of
workers who die as a result of occupational
injuries or diseases.

OTHER SUPPORTING INDUSTRY
PLAYERS

28. Supporting industry players include:

28.1. Medical switching companies who
transmit claims between healthcare
providers and funders electronically
in real time;

28.2. Practice management service
providers who offer services such
as medical biling and practice
management solutions;

28.3. Software vendors who provide
software to the medical switches
and healthcare providers that enable
electronic claims submissions from
the provider to the switch and the
switch to the scheme, administrator
or MCO;

28.4. Clinical coding companies who offer
coding, auditing and training services
to healthcare providers; and

28.5. Medical malpractice insurance
companies who provide healthcare
providers with insurance protection.

14.

H. McLeod and S. Ramjee, 20067. “Medical Schemes”. Ch4, South African Health Review published by
Health Systems Trust. Availablehere. Last accessed 22 May 2018.
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HISTORICAL CONTEXT TO THE
DEVELOPMENT OF THE PRIVATE
HEALTHCARE SECTOR

29.

30.

31.

32.

33.

History of Medical schemes's

The origins of the medical scheme industry
can be traced back to the late 1800s. At
the time, various arrangements developed
around large employers to reimburse the
privately incurred medical expenses of their
employees. The arrangements included
schemes that reimbursed medical expenses
incurred by members (called ‘medical
aid societies’ or ‘friendly societies’) and
schemes established by groups of doctors
who received monthly pre-payments for
medical services to be rendered (called
‘medical benefit schemes’). The first medical
aid society, De Beers Consolidated Mines
Limited Benefit Society, was established in
1888 and still exists as a medical scheme
today.

By 1940 around 48 medical aid arrangements
existed without a coherent regulatory
framework. A single regulatory framework
started to emerge with the establishment
of the Advisory Council for Medical Aid
Societies in 1950.

By 1960 the number of schemes had grown
to 169 and covered 368,890 members and a
further 588,997 dependents. Policy debates
at the time reflected strong calls for the
implementation of mandatory coverage but
such steps were not taken.

The introduction of the Medical Schemes
Act of 1967 brought the various scheme
types under a single legal framework. The
new framework also began to deal with
healthcare costs and tariff determination,
making provision for the regulation of a
collective bargaining process to determine
tariffs.

By 1980 the total number of schemes
had grown to 289, covering 4,329,256
beneficiaries (17.3% of the population at the
time). Over the next ten years to 1990 the
total number of schemes declined to 250,

34.

35.

36.

but beneficiaries increased to 6,187,974
(17.1% of the population in 1990)."

Duringthe 1970sand 1980s medical schemes
began to outsource the administration of
membership and claims management to
administration companies. Administrators
developed all the operational capabilities of
an insurer without carrying any insurance
risk (medical schemes were the carrier of risk
and the owner of any accumulated assets).

Administrators could not (and still cannot)
own the assets, profit from any surplus,
or carry the risk of schemes' liabilities.
Profits could be (and are) earned from the
administration fees charged to the scheme.
Administrators could, however, sponsor
entry by new schemes but faced a possibility
that the scheme could subsequently
discontinue or require changes to the
administration agreement, thus placing any
start-up capital at risk. During the 1980s
and 1990s administrators reduced this risk
by appointing their own employees onto
scheme boards - a practice permitted in
law at the time. Although the employees of
administrators can no longer be trustees of
medical schemes, the close relationship
between some administrators and their
schemes has continued to date.

Regulatory developments shaping the
medical schemes market

From 1980, there are at least four distinct
periods in the history of healthcare regulation
in the private sector:

36.1. Period 1: Overthe period 1980to 1989,
the regulatory framework principally
supported the needs of employer and
industry-based schemes and there
were no open schemes competing
with employer and industry-based
schemes. Schemes were required to
community rate their contributions and
to comprehensively cover minimum
benefits. Schemes were permitted to
differentiate contributions only on the
grounds of income and the number of
beneficiaries.

15.

16.

The information contained in this section is based on a report released by the Department of Health
entitled “Inquiry into various aspects of the South African Health system”, 2002, pg.17-32.

Population estaimtes obtained from Statistics SA, as reported by the South African Reserve Bank. Data
on medical schemes and beneficiaries were obtained from the Council for Medical Schemes.
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37.

36.2. Period2: Overthe period 198910 1993,
all medical schemes were permitted
to differentiate contributions making
the schemes environment akin to
actuarial insurance and removing their
social protection function. Schemes
were able to differentiate on the basis
of health status, age, gender, claim
patterns, geography, and income.

36.3. Period 3: From January 1994 until
2000 the requirement that medical
schemes offer minimum benefits was

removed.

36.3.1 This policy shift facilitated the entry and
growth of multi-employer and open
schemes. Medical schemes were
consequently permitted to discriminate
against poor health risks by adjusting
the contribution structure (i.e. making
sick people pay more), the application
of wide exclusions, and changing the
benefits offered (i.e. excluding benefits
for certain conditions).

36.3.2 There was a substantial movement
of beneficiaries from restricted
(employer and industry) schemes
to open (multiple-employer and
individual) schemes during this period,
and beyond. Open schemes grew in
relation to restricted schemes while
the total medical scheme population
remained stable, suggesting that
open schemes gained market share
at the expense of restricted schemes.
This coincided with the period when
medical schemes were permitted to
risk-rate and risk-select.

Period 4: From 2000 onward, the
Medical Schemes Act was revised to
remove discrimination on the basis
of health status and a system of
mandatory minimum benefits was re-
implemented.

36.4.

Private hospitals

The private hospital industry is a relatively
recent development in South Africa. Before
1985 private hospital care was uncommon
and most medical scheme members used
(and paid for, via their schemes) public
hospital services. Public hospital services
were free for lower income groups. Higher

38.

39.

40.

41.

42.

43.

44.

income groups with incomes in excess of a
means test were required to pay.

Private hospital services started to grow
significantly from the mid-1980s. In 1986
there were a total of 6,125 private hospital
beds. By 1998 there were 20,908 beds in
162 private hospitals (an increase in beds of
more than 240%). By 2010, a further 10,000
private beds and 54 hospitals had been
added (Table 3.2).

Over the same period, the number of public
hospital beds declined from 117,842 in 1986
to 88,920 by 2010 (a decline in beds of 25%)
(Table 3.2).

The number of private beds largely offset the
decline in public beds. As a result, the bed to
population ratio in the public sector declined
precipitously and in the private sector, the
bed to population ratio has increased. This
will be discussed in more detail in later
sections of the report.

Between 2010 and 2016, the private hospital
beds increased from 31 067 to 43 711 (an
increase of 40.7%), whilst public hospital
beds increased from 88 920 in 2010 to 89
071 in 2016 (an increase of 0.2%). Overall,
the total beds (including both private and
public) rose from 119 987 in 2010 to 132 782
in 2016 but this masks the discrepancy in
the bed to population ration in the public and
private healthcare sectors.

The total number of private facilities
increased from 216 in 2010 to 409 in 2016
(anincrease of 89.4%), whilst the total public
facilities declined from 410 in 2010 to 405 in
2016 (a decrease of 1.2%). As a whole, the
total number of facilities (both private and
public) rose from 626 in 2010 to 814 in 2016.

Medical practitioners

There is very little publicly available data on
the number of health professionals in both
the public and private sectors as the number
and distribution of health professionals is
not routinely tracked by government. The
numbers reported here are thus estimates
based on HPCSA reports and information
collected by the HMI.

Table 3.3 sets out the estimated number
of practitioners by sector. The distribution
is uneven across categories. In 2015,
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TABLE 3.2: PRIVATE AND PUBLIC BED ESTIMATES (1976 - 2016)'" '8

Private* Public Total
Hosp Beds Hosp Beds Hosp Beds

1976 25 2 346

1986 65 6 125 117 842 123 967
1989 101 10 936

1998 162 20908 343 107 634 505 128 542
2010 216 31 067 410 88 920 626 119 987
2016 409 43 711 405 89 071 814 132 782

*Includes Acute, Non-Acute, Day Beds/Clinics, Psychiatric and Sub-Acute Facilities and Beds.

approximately 56.3% of all general
practitioners and 73.3% of all nurses
worked in the public sector. However, only
35.8% of medical specialists and fewer
than 30% of dentists worked in the public
sector (Table 3.3).

TABLE 3.3: ESTIMATED PUBLIC AND PRIVATE SECTOR DISTRIBUTION OF KEY
HEALTH PROFESSIONALS (2015) *°

Health P Estimate % of total Per 10,000 population
ea ro-

fessional Pub Priv  Total Priva Total Pub Priv  Total
General

prac- 11209 8768 20067 56.3% 43.7% 100.0% 24 100 3.7
titioners

sM::;?aa::sts 4233 7595 11827 35.8% 64.2% 100.0% 0.9 8.7 2.2
Dental

prac- 1047 2523 3571 29.3% 70.7% 100.0% 0.2 29 0.6
titioners

SD:::?;"sts 88 310 398| 22.2% 77.8% 100.0% 0.0 0.4 0.1
Nurses 109477 39904 149381| 73.3% 26.7% 100.0%| 237 455  27.2

17. Van den Heever AM. The role of insurance in the achievement of universal coverage within a developing
country context: South Africa as a case study. BMC Public Health. 2012;12 Suppl 1:S5. doi: 10.1186/1471-
2458-12-S1-S5. Epub 2012 Jun 22.

18. Health Market Inquiry Data compiled from various sources.

19. Compiled from data received from the HPCSA and collected by the Health Market Inquiry.
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The HMI notes, however, that these
estimates may not be an accurate reflection
of the situation in either the public or private
sector as they do not reflect the substantial
numbers of public sector practitioners
(including medical specialists and nurses)
who also work in the private sector, whether
or not authorised to do so.

. Table 3.4 shows the number of practitioners

registered under each professional board of
the HPCSA. The total number of healthcare
practitioners registered with the HPCSA
in 2014 was approximately 221,508. This

includes healthcare practitioners, assistant
practitioners, counsellors, scientists and
interns who are either fully qualified or
undertaking studies. However, we note that
these figures are likely to be overstated
as HPCSA data includes all registered
practitioners and not necessarily only those
who are in active practice. Practitioners who
are no longer delivering clinical care, those
who are retired, and those living and working
outside South Africa can still maintain their
HPCSA registration and will thus be included
in these numbers.

TABLE 3.4: HPCSA REGISTERED PRACTITIONERS REFLECT BY PROFESSIONAL
BOARD (2014) 2°

Professional board

Estimated number of professionals

registered

Medical and dental (and medical science?") 52 307 - 65 234
Radiography and clinical technology 8447 -10745
Dental therapy and oral hygiene 4789 - 6 881
Dietetics and nutrition 3 145 - 4 595
Emergency care 69 143 - 69 696
Medical technology 9157 -16 125
Physiotherapy, podiatry and bio kinetics 8 845 - 11 660
Psychology 12 605 - 13 853
Speech language and hearing professions 2907 -4 141

THE HISTORY OF TARIFF
DETERMINATION IN THE PRIVATE
HEALTHCARE SECTOR?*

47.

Throughout the various regulatory periods
discussed above, government and private
actors made numerous attempts to establish
an effective means to set tariffs in the private
sector.

48.

A consistent feature in the history of
medical schemes is that tariffs were always
determined on a fee-for-service basis (i.e.
determining a price per procedure or price
per product without reference to the volume
and quality of services rendered).

. HPCSA, 2014 and the Health Market Inquiry Research.
. Medical scientists include genetic counsellors, physicists, biological scientists, biomedical engineers and

clinical biochemists, which are not classified as practitioners or healthcare providers and may inflate the

numbers reflected in Table 3.3.

. Council for Medical Schemes Evaluation of medical schemes’ cost increases, findings and

recommendations. Research Brief number 1 of 2008. and Notice of intention to publish undesirable
business practice declaration in terms of section 61 of the Medical Schemes Act No.131 of 1998 as

amended. Circular 59 of 2016.
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49.

50.

During the 1960s, medical scheme?
benefits were paid in full in accordance
with a tariff of fees set jointly by providers,
medical schemes and associations. The
tariff of fees effectively amounted to the
benefit schedule of a scheme as schemes
traditionally reimbursed 100% of the set
fees. At this point, medical expenditure was
relatively low and medical schemes merely
reimbursed medical expenses incurred and
did not get involved in managing costs other
than through the annual fee-setting process.

During this period, doctors who accepted the
tariff of fees determined collectively by medical
schemes, were regarded as “contracted-
in” and were entitled to full reimbursement.
They were also not permitted to balance-bill
patients. Doctors who did not accept the tariff
of fees would be regarded as “contracted-

51.

out” and were able to balance-bill patients for
the portion not reimbursed by the schemes
(Figure 3.3). “Contracted-in” doctors were
reimbursed directly by schemes at the
predetermined rate, while those “contracted-
out” had more discretion on their rates but
were not reimbursed directly by schemes
but had to invoice the patient. This meant
that doctors who were contracted out faced a
larger administrative burden and had greater
uncertainty un reimbursement. Doctors felt
that this placed undue pressure on them to
“contract in” and accept the tariff of fees.

A remuneration committee was established
in 1969 to review the tariff of fees every
two years. The objective was to achieve an
improved arbitration mechanism in cases
where a dispute existed between medical
schemes and doctors.

FIGURE 3.3: FRAMEWORK FOR SETTING MEDICAL PRACTITIONER FEES CIRCA 1978*

set

Doctors accept? g

Voo
I

Contracted-in
[direct
invoicing of

Contracted-out
[Invaicing
through the
schemeand
guaranized

payment)

patient and no
guaranieeof

payment)

Arbitration

(remuneration

committeg)

23. Although the various forms of health insurance were not as yet settled in law, the term medical scheme is

24.

used here for the sake of convenience.
Developed by the Health Market Inquiry.
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52.

53.

After a number of years the remuneration
committee came to be regarded by medical
practitioners as favourable to medical
schemes.?® By 1978 both the Medical and
Dental Associations withdrew their support
forthe remuneration committee. Increasingly,
doctors started to opt out of the contracting
framework thus rejecting the tariff of fees as
the basis for remuneration.

To counter the increased contracting-out
by doctors, legislative consideration was
given to removing the free right of doctors to

58.

were free to use these reference prices or to
negotiate separately.

In effect medical schemes typically adopted
the RAMS reference prices, offering
guaranteed payment and direct invoicing
as an inducement to providers to accept the
tariffs. Medical practitioners who refused
to accept the reference prices were paid
directly by the patient/member. The member
would only be reimbursed by the scheme on
proof that they had paid the initial account.

opt out. However, doctors continued to opt 59. In response.to this, the Medical Association
out and the legislation was subsequently of South Africa (MASA, the precursor to the
withdrawn. present South African Medical Association or
SAMA) set its own reference prices, typically

54.In 1978, government abolished the at a surcharge to the RAMS tariff. Medical

55.

56.

57.

remuneration committee and made legal
provision to replace it with a Medical
and Dental Council (a forerunner of the
HPCSA) to determine fees. This was done
on condition that further contracting-out be
avoided, failing which the Minister of Health
would step in to regulate against doctors
contracting-out.

Legislation introduced in 1984 removed
the framework that allowed for contracting
in or out. From that period on, healthcare
practitioners determined their own fees
through their statutory control bodies
(equivalent to the HPCSA today).

The Representative Association of Medical
Schemes (RAMS), the private association
for medical schemes, was however legally
empowered to determine a tariff of fees
(including for hospital services) on behalf of
all medical schemes after consultation with
service providers. Payment to the health
service provider was guaranteed only if
they charged less than or equal to the tariff
of fees. In effect this was merely another
version of the contracted-in/out framework.

The statutory powers allocated to the RAMS
were withdrawn in 1993. RAMS nevertheless
continued to publish the reference tariffs
resulting from collective negotiations with
hospitals and medical practitioners (through
private associations). Medical schemes

60.

61.

62.

practitioners were free to make their own
choice about which fees to charge but would
not be able to charge in excess of the MASA
schedule. Again, barring minor details, this
framework was merely a version of the
contracted-in/out structure in place from the
1960s.

This framework remained in place until
2004 when the Competition Commission
intervened to stop collective tariff negotiations
that amounted to anti-competitive conduct.?
The various private associations involved
on both the purchaser and provider sides
were fined for collusive price-setting. The
idea of central fee schedules fell away on
the assumption that each scheme would
negotiate a price schedule with each
provider.

Technically, it was difficult to establish prices
strictly consistent with the Competition
Commission’s determination, particularly
between funders and the large and
dispersed population of practitioners. The
transaction costs of conducting bilateral
negotiations, particularly between schemes
and pracitioners, would be very high and
the multitude of engagements overly
burdensome.

After consultation with the NDOH and the
CompetitionCommission,the CMS undertook
to publish a reference price schedule,

25.

Department of Health. 2002. Inquiry into various aspects of the South African Health system

26. By this time the RAMS was replaced by a new private association called the Board of Health Funders

(BHF). This body took over all the functions of RAMS.




63.

64.

65.

66.

the National Health Reference Price List
(NHRPL), using general powers allocated to
it in terms of the MSA thereby falling outside
the jurisdiction of the Competition Act .
The hospital groups, however, refused to
participate in the NHRPL process, preferring
instead to negotiate centrally with medical
schemes or their administrators.?’

After the publication of the first NHRPL
applicable to the 2005 benefit year, the
HPCSA published their own reference
fee schedule. Whereas in previous years
MASA (now SAMA) only ever set reference
prices at a few percentage points above
the NHRPL, the HPCSA published rates
based on a flat 300% of the NHRPL rate,
resulting in a substantial once-off escalation
of professional fees. No analytical work

or societal consultation preceded the
publication of the HPCSA fees.?®
Medical schemes responded to the

escalation by restricting medical practitioner
reimbursements to the NHRPL, with any
balance-billing arising from the gap between
the NHRPL and the HPCSA tariffs for the
account of the medical scheme member.

A NHRPL price schedule was published in
2005 and 2006. Thereafter the process was
shifted from the CMS to the NDOH which
adopted the same approach as the CMS,
except now referring to the Reference Price
List (RPL).

The reference prices were supposed to
be based on actual costing studies on
the assumption that these would offer an
objective measure of the appropriate prices.
Unlike with the NHRPL, the hospital groups
actively participated in the process although
they continued to negotiate at a central

67.

68.

69.

level directly with schemes and/or their
administrators on their tariffs.

Management companies developed
methodologies to support various medical
practitioner associations to determine prices
asinputinto the Reference Price List process.
This information was made available to
the NDOH. Aggregate information from
the costing studies and related coding
structures were freely shared amongst the
various doctor associations, a practice that
continues to the present day. %

The NDOH process however failed to result
in the publication of a RPL subsequent
to the 2006 NHRPL. This can largely be
attributed to the reluctance of the NDOH to
accommodate the substantial fee increases
implied by the costing studies carried out by
the management companies supporting the
specialist associations. Court action ensued
which, in 2010, concluded with the striking
down of the regulations relied upon by the
NDOH to publish a RPL, and furthermore
prohibited the publication of any RPL that
was merely an extrapolation of the NHRPL.*°

Therefore, since 2006 no new NHRPL or
RPL has been published. Practitioners
set their own prices and schemes and
administrators set their own reimbursement
fees. The practice of penalising medical
practitioners for charging in excess of the
reimbursement tariffs has largely fallen
away, with most administrators paying claims
up to the reimbursement tariff/scheme tariff.
Any shortfall in payment has resulted in
balance-billing where scheme members
are responsible for the balance, subject to
it being disclosed in full to patients prior to
care. ¥

27.

28.

29.

31.

Council for Medical Schemes. Evaluation of medical schemes’ cost increases, findings and
recommendations. Research Brief number 1 of 2008. 2008, pg. 18.

Council for Medical Schemes. Evaluation of medical schemes’ cost increases, findings and
recommendations. Research Brief number 1 of 2008. 2008, pg. 19.

Medical practitioners share a considerable amount of information on their tariffs via various associations
which operate both nationally and regionally. For instance, Healthman provides technical support to
multiple medical practitioner associations and publishes detailed comparative tariff schedules on their
website. See http://www.healthman.co.za/Tariffs . Comparative schedules are provided from 2011 to 2018..
30. Department of Health. 2002. Inquiry into various aspects of the South African Health system.

This is required in terms of section 6(1)c of the National Health Act, number 61 of 2003.
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OWNERSHIP AND CONTROL IN THE
PRIVATE HEALTH SECTOR

70. 7The private health system does not

neatly into functional categories (insurer,

hospital group, administrator, etc.) due
complex ownership relationships across

parts of the system. This complexity is best
demonstrated by examples that show the
crossover between categories. We discuss
two examples, Remgro and Afrocentric,

below.

Remgro

71. Remgro is an investment holding company

fit that holds assets in a wide range ofindustries,
including financial services and healthcare.

to It holds healthcare assets, both directly and

all

network,

indirectly, in two large administrators (who
provide administration services to three
large open schemes), a large hospital group,
managed care services, a primary provider
pharmaceutical

manufacture,

(competing) medical insurance organisations
and a provider of mobile health services.

72. Remgro owns 28.2% of RMB Holdings

FIGURE 3.4: REMGRO SHAREHOLDING?**

29.9% Royal Bafokeng
42.0% Holdings Proprietary
28.2% Limited
15.0%
v 15.0%
RMB Holdings <
Limited v
Rand Merchant
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13.5% Holdings Government
v 7.1% Employees
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10.4%
1%
8.6%

MMI Holdings Limited

Momentum M-
Health Guadrisk
Metropaolitan MMI-
Health CareCross
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Wellness

25.5%

Discovery Life

Discovery Limited
25.0%
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Discovery
Vitality

32. Submission from RMI Holdings Limited and RMB Holdings Limited, dated 30 June 2017.
33. Submission from RMI Holdings Limited and RMB Holdings Limited, dated 30 June 2017.
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73.

Limited (RMBH) and 29.9% of Rand
Merchant Investment Holdings Limited
(RMIH). RMIH in turn has a 25,5% and 25%
share ownership in MMI and DL respectively
(Figure 3.4). This implies that Remgro has
an indirect share ownership of 7,7% and
7,5% in MMI and DL respectively.*> Remgro
directly owns 42.0% of Mediclinic, one of the
three largest hospital groups in South Africa.

There is also notable overlap in board
positions between the healthcare firms in
the Remgro group. Until the 14th of January
2016, the Chief Executive of Remgro sat on
the board of Discovery Limited.*®* He now

sits on the boards of Mediclinic and the
FirstRand Group (FRG). Both RMIH and
RMBH share the same directors. The board
of RMIH includes directors from both MMI
(which includes Metropolitan and Momentum
Health) and Discovery Limited. RMIH is the
largest shareholder of both MMI Holdings
and Discovery Limited.

74. This showsthatthere is a significant commercial

relationship between the largest and/or the
most influential owners of Discovery Limited,
MMI and Mediclinic. The group also has
organised relationships with broker markets
(both through ownership and contract).

TABLE 3.5: RAND MERCHANT BANK INVESTMENT HOLDINGS DIRECTORS HOLD-
ING CROSS DIRECTORSHIPS WITHIN THE REMGRO HEALTH GROUP OF COMPANIES
(BASED ON FY 2016).*

Mediclinic
Directors of Discovery Holdinas Interna- FirstRand Remgro
Group

MMI

RMIH (Ltd)

(Ltd)

Director 1

tional
(Ltd)

RMB Royal
Holdings Bafokeng

(Ltd) (Ltd) Holdings

1 CE

Director 2

Director 3

Director 4 1

Director 5 136 1

Director 6

Director 7 1

Director 8 1

Director 9

Director 10

Director 11

Director 12

Director 13

Director 14

Director 15 *

Director 16 1

el e B B W I N I N [ N I N I N I N I N

Total 3 2 1

6 5

-
(=]

1

1 Indicates that a cross directorship exists, CE indicates that the cross directorship is held by the chief executive,
CH indicates that the cross directorship is held by the chairperson

34. Compiled from REMGRO website and Annual Reports.
35. Based on respective Annual Reports for FY 2016.
36. Resigned from MMI board in November 2016.
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75.

76.

77.

AfroCentric

The administrator Medscheme forms part of
a complex group structure falling under the
umbrella of AfroCentric (Figure 3.5).

AfroCentric’s business includes healthcare
administration, managed care services;
pharmaceutical manufacturing, wholesaling
and dispensing, short- and long-term
insurance, brokering, and HIV and AIDS
disease management (managed care).

AfroCentric was formerly known as
Lethimvula (and before that as Netpartner),
an investment vehicle established by a
consortium of doctor associations together
with Netcare and Community Investment
Holdings Proprietary Limited (CIH). Netcare
had a 46.3% shareholding in Afrocentric
(Netpartner) and CIH owned various
hospitals jointly with Netcare. CIH sold its
interest in a number of hospitals which

78.

79.

80.

it jointly owned with Netcare to become
investors in Afrocentric (Netpartner)®’.

In 2006, Netpartner (Lethimvula/AfroCentric)
bought the businesses of Medscheme
and the administrator Rowan Angel (which
includes Spectramed medical scheme)
in two intermediate mergers conditionally
approved by the Competition Commission.

Subsequently, Netcare filed a large merger
with Netpartner (as a precursor to an
intended purchase of Medscheme Holdings).
Later, Netcare agreed to withdraw from
Netpartner and to purchase the hospitals it
held together with CIH. CIH and Community
Health Holdings own 11,05% and 11,15%
ordinary shares in Afrocentric®.

CIH is a diversified investment holding
company with interests in healthcare, ICT,
energy, logistics, mining and infrastructure
development. CIH’s healthcare interests

FIGURE 3.5: AFROCENTRIC OWNERSHIP STRUCTURE?*®4
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regulatory action by the CMS

37.
38.

39.

40.

48

Afrocentric’s submission to the Health Market Inquiry dated 14 July 2017.
AfroCentric Group. Shareholders' analysis. Available at: http://www.afrocentric.za.com/inv-analysis.php.

Accessed 30 November 2017.

The structure is a high-level overview reflecting the main components of relevance to the HMI. Excluded
are companies focused on foreign countries or smaller entities.

Company Annual Reports.
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81.

82.

83.

cover a range of areas including hospital
products, pharmaceuticals, medical product
distributors, and medical equipment.*' CIH
shares some directorships with Afrocentric.
The executive chairperson of CIH is also
the chairperson of AfroCentric and the
chief executive of CIH is also a director of
AfroCentric.

AfroCentric, in turn, also shares common
directorships with Adcock Ingram, one of
South Africa’s largest suppliers of generic
pharmaceuticals. The chairperson and a
director of AfroCentric are also directors of
Adcock Ingram*2.

The HMI has found that, in total, 56.9%
of the total medical scheme beneficiaries
under administration are administered by
entities (administrators) in which the Remgro
corporate group has a stake and 22.6% of
the total medical scheme beneficiaries under
administration are administered by entities
in which the Afrocentric corporate group has
a stake.

The Remgro corporate group has interests
in four medical scheme administrators, six
MCOs and four brokerages. AfroCentric
controls one administrator, one brokerage
and two MCOs. Further, Sanlam which
has a 23.7% share in AfroCentric Health
Investments, has a stake in a further two
administrators, one MCO and one brokerage.

84.The

ownership  structures of both
Remgro and Afrocentric indicate complex
interrelationships between firms. Common
shareholding and cross-directorships may
distort or prevent vigorous competition as
firms seek not to disadvantage returns to
companies with multiple shareholding. The
HMI is concerned about the chilling effect
that cross-derectorships may have on
competition.

REIMBURSEMENT MODELS

85.

86.

Overview of Alternative Reimbursement
Models

Alternative reimbursement models (ARMSs)
are a move away from the fee-for-service
(FFS) model which is most common in the
South African healthcare market. ARMs can
take a number of forms, each associated
with a different degree of risk-transfer from
the funder to the service provider (Figure
3.6). The risk-transfer helps to align the
incentives of the two negotiating parties,
facilitating positive outcomes for both
parties. For example, funders receive a
degree of certainty in costs and facilities are
remunerated for accepting risk.

These models generate positive patient
outcomes when incentives are properly
aligned but may also lead to undesirable
outcomes when models are poorly
implemented or have inherent limitations.
ARMs differ by the degree of risk-transfer
that occurs between a funder and provider.
Several of the main ARMs are discussed in
more detail below, highlighting the nature
of risk-transfer and associated changes in
incentives.*?

41.
42.
43.

Company Annual Reports.
Company Annual Reports.

Compass Lexecon — Evidence on bargaining between medical schemes and Netcare in South Africa,

para. 3.44.
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FIGURE 3.6: DIFFERENT REIMBURSEMENT MODELS AND THE LEVEL OF RISK
TRANSFERRED

Global
budget !
capitation

Source: Medscheme Holdings — Response to data and information request

87.

88.

Fee-For-Service (FFS)

FFS is currently the predominant payment
mechanisms in South Africa.** Under FFS,
the risk of cost increases remain with the
funder as each additional cost (e.g. volume,
utilisation, length of stay, technology used,
consumables, etc.) is billed to the funder.
This results in misaligned incentives as
funders attempt to limit exposure by refusing
or requiring pre-authorisation for new or
expensive treatments while providers are
incentivised to over-invest in generously
remunerated services and under-invest
in poorly remunerated services, including
those that may have a high-impact on patient
outcomes early on in the care-cycle.*

Bundled Payments

PerDiem, Case Rate/Fixed Fee, Diagnosis
Related Groups / Cost-Per-Event (CPE)

Bundled payments refer to a model of
reimbursement in which a funder combines

89.

several individual costs which would normally
be charged separately under a FFS model
into one payment. These payments are fixed
for the costs specified, thereby incentivising
providers to increase efficiency for the
serices covered by the bundled payment.
This also removes the incentives for supplier
induced demand, unless the provider is able
to benefit by directing the patient towards
procedures/treatment/services not covered
by the bundled payment. There exist a wide
range of these models and the degree to
which they transfer risk is dependent on the
extent of the costs which are covered by the
bundle.

For instance, Per Diems combine a number
of items and services of in-patient care into
a fixed daily rate. Any costs or savings from
claims being above or below the agreed rate
accrue to the provider. Therefore the risk
of escalating costs are partially transferred
away from the funder. However, funders are
still at risk for any additional costs such as

44.

45.

50

In terms of practitioner payment, see Econex Health Reform Note 6, September 2010, page 4 and DH/
DHMS submission on Tariff Determination, Oct 2017, page 8. For Hospitals, the evidence suggests there

has been a greater uptake in ARMs.

Porter, Michael E., and Robert S. Kaplan. "How to Pay for Health Care." Harvard Business Review 94,

nos. 7-8 (July—August 2016): 88—100.
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90.

91.

92.

93.

length of stay, volume of admission, and
procedure mix.

Case Rates or Fixed Fee models extend the
Per Diem arrangement to cover the entirety
of a patient case rather than a per-day
charge. By doing so, the risks associated
with the level of individual patient’s care and
length of stay can be transferred from the
funder to the provider.

DRG or Cost-per-event models extend the
bundled payments to cover the entirety of
a patients’ care cycle for a particular event.
However, as with all the models described
above, the funder is still liable for the costs
associated with an increased volume of
patients needing care as well as the risk
related to a funder’s acuity mix.*®

Capitation*

Under capitation funders pay providers a
fixed fee per beneficiary for a number of
beneficiaries enrolled in the plan, in advance.
Thefixedfee coversaparticularsetofservices
provided for a specified duration and covers
a specified number of beneficiaries whether
or not they seek care during the period of the
capitation agreement. The provider is then
responsible for all the contracted medical
needs of each beneficiary. This differs from
bundled payments as the capitation fee is
set for an anticipated volume, regardless
of actual patient visits. Under capitation
the risk associated with a higher than
expected number of patients requiring care
is transferred to the provider.

As reimbursement is independent of the
quantity and type of treatments, all risk
associated with the specified costs are
transferred to providers. Providers are
therefore motivated to be more efficient,
cost-effective, and more likely to invest in
preventative care.

94.

95.

96.

97.

98.

99.

However, without measurable or quantifiable
patient outcomes, providers may be
incentivised to restrict access to expensive
treatments or ration care for services which
may have long-run beneficial outcomes.

Global Provider Budgets*®

This mechanism is a more expansive
form of capitation under which funders
allocate a fixed budget to each providing
organisation (e.g. a combination of hospitals
and specialists), taking into consideration
anticipated volumes and acuity mix.
Providers determine how the budget is
allocated but must treat all beneficiaries
seeking care, irrespective of volume or case
mix. While such a model provides certainty
to funders in terms of costs and simplifies
administration, the providers’ revenues may
become disconnected from the volumes,

services, and complexity of treatments
performed.
With a fixed income, providers are

incentivised to restrict or delay the volume
of patients that are seen. Where demand is
below supply they also have no incentive to
increase utilisation.

Further, any innovation or investment in
skills or technology has to be absorbed
by the provider who isn’t rewarded even if
such activities may lead to beneficial patient
outcomes.

Pay-for-performance

Pay-for-performance remunerates
providers to the extent they are able to
meet certain predetermined metrics for
quality and efficiency. This mechanism can
be incorporated into many of the models
identified above.

Linking provider remuneration to patient
outcomes can deliver value to patients.

46.

47.

48.

Acuity mix risk refers to a scheme’s members requiring above or below the average number of high- or

low- cost services.

CMS: Capitation fee / risk transfer basis: - The managed care services are reimbursed on a fixed fee

per member or per beneficiary per month, either for the entire medical scheme / option population, or

only for those members/beneficiaries enrolled on a particular programme. The risk relating to a particular
healthcare service is transferred partially or in full to the managed healthcare organisation; i.e. the
managed healthcare organisation is responsible for the processing and payment of relating claims, and
therefore will earn any associated “profits” and absorb any associated “losses”.

See FTI Consulting: Reimbursement models: Lessons from the UK and the case for change, slide 6. http://
www.bhfglobal.com/downloads/conferences/presentations/2017/Monday/victoria-barr-presentation.pdf
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However, definingand measuring appropriate
benchmarks can be difficult, costly, and
requires provider coordination. There is
also a risk that inappropriately defined or
measured benchmarks may reduce benefits
and lead to negative outcomes.*®

100. The South African healthcare market has

101.

generally been exhibiting a trend towards
a greater acceptance and implementation
of ARMs though the efficacy thereof has
been questioned, as discussed further in
the chapter that assesses facilities.

Funder / Hospital group ARM
arrangements

Hospital group submissions have indicated
that ARM contracting is a developing
area, with quality metrics and value-based
contracting increasingly forming a greater
part of negotiations. Several hospital
groups claim that a substantial proportion
of their revenues are classified as ARMs.

Funder / Practitioner ARM
arrangements

102.Both funders and practitioners have

indicated their willingness to adopt new
reimbursement models, however there
have been legal restrictions to doing so
given the HPCSA’s interpretation of the
ethical rules on sharing of fees (ethical rule
7), business models (ethical rule 8) and sub-
contracting (ethical rule 18). Regardless,
it seems some ARMs have nevertheless
been implemented, although there remain
some concerns regarding the potential for
adverse outcomes. Discovery Health has
indicated that the uptake of ARM contracts
is increasing but the reimbursement of GPs
and specialists remains predominately
FFS.%® ARMs are discussed further in
Chapter 7 of the Provisional Findings
Report under the Bargaining and Tariff
Determination section.

103. Networks take various forms:

103.1. Provider-initiated networks serve
one or a combination of the following
purposes: provision of a platform for
tariff negotiations, discussions on
coding, maintenance of a gatekeeper
role, encouragement of preventative
care among scheme benéeficiaries,
management of utilisation, information
dissemination and member welfare
protection.

103.2.Funders contract with providers
or product suppliers who provide
healthcare services to members of
theirmedicalschemes.ForDesignated
Service Provider (DSP) contracts,
there is often an agreement between
the specific funder and a provider or
product supplier to channel patients
to the network of providers, whilst for
Preferred Provider Networks (PPNs),
funders would have a list of preferred
providers to whom they channel their
members without formal payment
arrangements in place. Funders
enter into network arrangements to
agree on prices up front, to ensure
compliance with formularies and to
reap the benefits of cost savings such
as managing PMB costs. The network
may also have direct advantaged for
members who have a guarantee that
they would not be liable for any co-
payments when using the services of
a provider on a specific network.

103.3. Third party entities such as managed
care organisations establish
networks arrangements to ensure
reduced administrative costs, care
standardisation and that patients a
particular care pathway is followed.

104.The HMI notes that there is some fluidity

in the way networks operate and that even
though the HMI has tried to classify these

49. Submission by Medscheme to the HMI (August 2015) indicates increasing adoption of ARMs in South
Africa. The efficacy of ARMs in reducing expenditure is critically assessed in the report entitled “Report on
Analysis of Medical Schems Claims Data — a focus on Facilities” published by the HMI in December 2017.

Available here. Last accessed 31 May 2018.

50. See DH/DHMS submission on Tariff Determination, page 8.
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networks and give examples, it is still
difficult to accurately categorise them.

Funder initiated networks

105. Funder initiated networks are either created

106.Examples of funder

by medical schemes themselves or through
their administrators or Managed Care
Organisations (MCOs). These network
arrangements would be established with
GPs, hospitals, specialists, specialist
technicians and/or product suppliers.

initiated networks
with hospital groups and GPs are the
formal Designated Service Provider (DSP)
networks such as the Discovery KeyCare,
Momentum Ingwe and Impact Hospital
networks as well as the CAMAF, Bonitas
and Bankmed®!' GP networks.52%3

107.Some medical schemes also offer Efficiency

Discount Options (EDOs), which provide
members a choice between network and
non-network coverage. Members who
join an EDO opt in to have their choices
restricted to the medical scheme’s network,
and in return receive discounts on their
premiums based on the savings generated
from the network negotiations.

108.An example of a medical scheme initiated

network with specialist technicians is
the GEMS renal dialysis network and an
example of a MCO established network
with specialists is the Independent Clinical
Oncology Network (ICON), which is also a
provider-led network. ICON contracts with
private practice oncologists and radiation
oncologists.

109.The BestMed/Profmed pharmacy network

is an example of a medical scheme initiated

110.

1M1.

112.

113.

networks with product suppliers. In terms
of this network arrangemtn, members can
get access to their medicines at network
pharmacies.5 %

Provider initiated networks

Provider initiated networks can take
various forms, ranging from those created
by General Practitioners and specialists
to those initiated by hospitals. IPAF is an
example of a GP initiated network that
consists mainly of members from three
national GP organisations®. The IPAF
performs several functions for its members,
including network management.®”

A typical hospital initiated network is the
National Hospital Network (NHN), which is
open to independent facilities and facility
groups that are not part of the three large
hospital groups®. The primary purpose of
the NHN network is to collectively negotiate
with funders on behalf of its members.

The South  African Society of
Anaesthesiologists (SASA) is an example
of a specialist initiated network. SASA is a
volunteer-based association®® that provides
coding guidelines to its members.®

Third party initiated networks

In third party initiated networks an
independent entity operates as a middle
man as opposed to funders or providers
contracting directly with each other. The
independent entity is responsible for
creating a network by contracting separately
with funders on the one hand and product
suppliers and providers on the other.
Examples of third party initiated networks
are Preferred Provider Negotiators (PPNe),

51.
52.
53.
54.

55.
56.
57.
58.

59.
60.

For example, GP network for the Essential Plan and the Core Saver Plan.

Bankmed. Accessed from: https://www.bankmed.co.za/portal/individual/designated-service-providers .
An overview of the Discovery Health Keycare Plan is available here. Last Accessed 22 May 2018.
BestMed. Accessed from: http://www.bestmed.co.za/docs/Plans/Membership-Guide-Eng.pdf . Last

accessed 22 May 2018.

Profmed. Accessed from: https://www.profmed.co.za/dspn/ . Last Accessed 22 May 2018.
Alliance of South African Independent Practitioners Associations (“ASAIPA”), the South African Medical
and Dental Practitioners Provider Network Management Services (“SP-Net”) and the South African

Managed Care Cooperative (“SAMCC?”).

Independent Practitioners Association Foundation. Letter dated 11 July 2016 in response to the HMI

information request.
Life Healthcare, Mediclinic and Netcare.

South African Society of Anaesthesiologists. Public Hearing Transcript, 24 February 2016, pg. 125-126.
South African Society of Anaesthesiologists, Letter to the HMI dated 29 July 2016, pg. 4-5.
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Iso Leso and Improved Clinical Pathway
Services (ICPS).

114. PPNe is an independent network manager
that contracts indepdently with funders and
optometrists.

115. Iso Leso is a public company, owned by an
optometrist group that negotiates managed
care and related services’ contracts
with funders. They also contract with
independent optometrists.®’

116.ICPS is a health management company
managed by a group of doctors . The ICPS
network contracts with medical schemes
to offer services to their members and
with surgeons who conduct knee and hip
replacement surgeries. ICPS also contracts
with healthcare facilities where knee and
hip surgeries are done, as well as with
product suppliers that provide prosthesis
for the surgeries.

BROAD TRENDS IN THE PRIVATE
HEALTHCARE SECTOR

117. This section provides a brief introduction
to key demographic and expenditure
trends in the private healthcare sector. The
trends are discussed in more detail in the

substantive chapters that follow. We starts
with an overview of demographic changes
to the medical scheme population and
move to a general review of expenditure
trends thereafter. Given that expenditure
trends are usually compared to inflation
(as measured by the Consumer Price
Index (CPI)), the practice of using CPI as a
comparator is also discussed.

DEMOGRAPHIC CHANGES TO THE
MEDICAL SCHEME POPULATION IN THE
PRIVATE SECTOR

118. Demographic changes over time can
influence the structure of healthcare needs
which, in turn, affects expenditure. Logically,
we would expect expenditure to increase
if the population served were becoming
sicker over time. This could be driven by
various factors, including age.

119. The CMS data for South Africa’s medical
scheme beneficiaries demonstrate minimal
change in the average age of beneficiaries
over the period 2005 to 2016 (Table 3.6).%
This is supported by data from the General
Household Survey (GHS) that also show only
a slight change in the demographic profile of
private sector schemes (Figure 3.8).

TABLE 3.6: AVERAGE AGE OF MEDICAL SCHEME BENEFICIARIES BY SCHEME TYPE
FROM 2005 TO 2016 ®

Scheme n © ~ 0 o o - o~ ™ < n ©

o o o o o - - - - - - -
type S & & & &8 &8 &8 &8 &8 & & §®
Open 315 314 318 326 329 33,1 333 338 335 336 338 340

Restricted 322 318 304 298 29.7 294 295 299 30.0 302 305 305

Industry 31.7 316 314 315 316 315 316 321 319 321 323 325

61. Isoleso. Accessed from: https://www.isoleso.co.za/About.

62. Improved Clinical Pathway Services. Accessed from: http://www.icpservices.co.za/

63. The average age of medical schemes beneficiaries between 2005 and 20016 per scheme is included as
Appendix C. Although there is variation between schemes, changes in the average age are fairly small.

64. We note that the effects on individual medical schemes may vary.

65. Compiled from data obtained from the CMS.
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FIGURE 3.8: AGGREGATE CHANGE IN THE DEMOGRAPHIC STRUCTURE OF MEDICAL
SCHEMES FROM 2002 TO 2016
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EXPENDITURE TRENDS

Using CPIl as a comparator to assess
health inflation

120.The HMI received several submissions

121.

on trends in healthcare expenditure in
the private healthcare sector in South
Africa and there is a broad consensus that
expenditure has been increasing at a rate
above CPI. Stakeholders have, however,
raised concerns about the appropriateness
of CPl as a comparator for evaluating
increases in medical scheme premiums,
hospital costs and changes in health
inflation more broadly.

Some stakeholders argue that it is incorrect
to compare increases in medical scheme
contributions with CPI as the two are
vastly different metrics. The CPI basket
is representative of general household
expenditure, consistingofgeneralhousehold
goods such as food, school fees, transport,
housing, entertainment etc. whereas
medical schemes represent a dynamic and
ever-changing basket of healthcare goods
and services. The components of medical

o} o

o

122.Other

i Total 2002  ====Total 2016

S-SR VY- S V- S VR
P> R > A 3
bgb‘b?jb‘ﬁw A

F & F

scheme premiums are influenced by factors
that are very different to those in the CPI
basket, including regulations, burden of
disease, beneficiaries’ propensity to claim
and scheme benefit design.

stakeholders acknowledge the
value of using CPI as a comparator when
assessing affordability.®”

How the CPI is calculated and the share of
health in the CPI basket

123.The CPI measures the general change in

the price of a fixed basket of goods and
services. It is calculated as a weighted sum
of prices of goods and services. The choice
of goods included in the basket is based on
general household spending patterns. The
idea is to capture products that represent a
significant share of household expenditure.
The weight attached to each good or service
reflects the proportion of consumption
expenditure by households in a specific
period. The impact that a change in the
price of a good or service has on the overall
index depends on the weight attached to
it. Prices of basket items are updated on a

66. Database compiled from Statistics South Africa Annual Household Surveys from 2002 to 2014.
67. National Department of Health, Submission to the Private Healthcare Market Inquiry, dated 17 November

2014, pg.10.
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monthly, quarterly or annual basis, whereas
weights are updated every 5 years.®

124.The South African basket comprises twelve

groups of goods and services. The share
of health in the entire basket is 1.4%,
which is the smallest share, and includes
expenditure on medical products and
medical services. It is therefore evident that
inflationary adjustments in health services
account for an insignificant proportion
of the total CPI. The basket does not
include all medical products; it includes
prescription medicines, some of the over
the counter pharmaceutical products®,
hospital services and out-patient services
particularly medical services and dental
services.

125.Stats SA also collects information on

medical scheme premiums to measure
medical insurance inflation. This is based
on a sample of the three most ‘significant’
open schemes. For each scheme at most
five benefit options are selected based on
the number of members linked to each
option. Medical scheme premiums are not
included in the health component of the CPI
basket. Instead, they are captured in the
insurance category under miscellaneous
goods and services. The rationale is that
medical scheme contributions are affected
by a variety of determinants other than pure
price changes of medical services. The
share of medical scheme premiums in the
entire basket is 7.2%.

Arguments for and against the use of CPI
as comparator

126. The main reason advanced against the use

of CPI as a comparator for health inflation
is that the two measures are structurally
different. The CPI basket is made up of
goods and services whose cost drivers are
not the same as those of healthcare. In
addition, the CPI basket is fixed whilst the
components of a health basket are not.

128.The

The HMI’s view

127.The argument that CPI inflation and health

inflation are structurally different is fair.
However, the HMI is of the view that it
does not necessarily follow that meaningful
conclusions or inferences cannot be
drawn from comparing the two variables.
Our main observation is that healthcare
inflation has been consistently higher than
CPI. No stakeholder has argued that this
observation is invalid, in fact stakeholders
accept this observation and have sought to
explain the reasons behind it.

key question is instead what
meaningful inferences can be drawn from
this comparison and what the comparison
means for consumers of healthcare
services. Given that wages and other
income-contracts are based on CPI, any
health inflation consistently above CPI
inflation means that access to healthcare is
becoming less affordable. The affordability
issue was similarly raised by the CMS when
it said “contribution increases in excess of
the CPI have an adverse effect on the long-
term sustainability of medical schemes”°.

129.The CPIl is an up-to-date social and

economic indicator used to measure
changes in the general level of prices
of goods and services that households
acquire, use, or pay for over time. Although
the rate of change of different consumer
goods and services differ for all goods in
the basket, the CPI provides signals of the
general path of affordability of consumer
goods. Where prices of certain goods and
services consistently increase above CPI, it
can be a signal of increasing unaffordability.
Notwithstanding the shortfalls of using CPI
as a general comparator, it thus remains an
importance device for signalling consumer
affordability.

Trends in medical schemes expenditure

130.Medical schemes’ claims expenditure is
tracked by the CMS. Trends over time

68. Statistics South Africa. The South African CPI Sources and Methods Manual Release, 15 March 2017.

69. Pharmaceutical products included are painkillers, cough syrup, vitamins, cold and flu, heartburn and anti-
acids, lozenges, laxatives, and eyedrops.

70. Council for Medical Schemes, 2014. Circular 13 of 2014: Managed care accreditation - Final managed
health care services document”. Pretoria.
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131

provide an indication of how costs and
benefits change. However, these trends
exclude OOPs, meaning that only a partial
picture is possible. These trends are
evaluated in more detail in Chapters 6 and
only a brief overview of expenditure trends
is provided below.

.There has been an increase in healthcare
expenditure over time (Figure 3.9). Annual
real claims expenditure per beneficiary
per annum (pbpa) by medical schemes
increased by 590.8% between 1980
(the earliest year with data on medical
schemes claims expenditure) and 2016.
The bulk of this increase can be attributed
to expenditure on private hospitals and
medical specialists:

131.1. Expenditure on private hospitals and
medical specialists increased from
67.6% of all claims between 1990 and
1999 to 70.4% of all claims between
2000 to 2016.

131.2.By 2016 private hospitals and medical
specialists account for 107% of all

changes in claims costs. The other
categories decreased by 17%.

131.3.In contrast, expenditure on public
provincial hospitals reduced by 67.6%
pbpa from 1980 to 2016 (though most
of the decline occurred from 1990).

132.The cost of medicines has also declined,

in particular the cost of out-of-hospital
medicines. Here the reduced expenditure
coincides with two regulatory interventions
which took effect in 2004 (Figure 3.9):

132.1.The National Department of Health
(NDOH) implemented a single-exit
price (SEP) and generic substitution
framework for medicines sold in the
private sector.”" This took effect from
August 2004.

132.2.A chronic disease list (CDL) was
implemented in January 2004 to
provide for out-of-hospital claims. In
response, many schemes (or their
administrators) introduced formularies
to manage the resulting liability.

FIGURE 3.9: CLAIMS EXPENDITURE, PER BENEFICIARY PER ANNUM FROM 1980 TO
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71.

72.

Although generic substitution was also given legislative support over this period, it is not clear whether this

had a significant impact on costs.

Product rebates were removed for medicines in 2004 by all hospitals. Mediclinic also removed rebates for
other medical products at this time. All other hospitals removed medical products rebates in 2008. The
CMS report of 2008 indicates that lost revenue from the removal of the rebates were compensated for by
increasing facility fees. [ Council for Medical Schemes. Evaluation of medical schemes’ cost increases,
findings and recommendations. Research Brief number 1 of 2008. 2008.] The price increases were
substitutive in nature and do not therefore reflect in the claims cost trends illustrated in this graph.

73. Compiled from data obtained from the Council for Medical Schemes. 2016.
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Non-health medical scheme costs

133.Non-health  medical scheme  costs
refer to expenses incurred in running
a medical scheme and are principally
made up of administrative expenditure on
administrators, MCOs, and brokers.™

134.The data on non-health costs reveal the
following trends (Figure 3.10):

134.1.0pen schemes have higher non-
health costs than restricted schemes.

Open scheme non-health cost remain
fairly stable until 2014 and experience
a significant decline in the years 2015
and 2016.

134.2.non-health expenditure for restricted
schemes has increased over time
though this is largely due to the entry
of GEMS. If GEMS is removed from
the data, non-health expenditure for
restricted schemes shows a slight
decline.

FIGURE 3.10: NON-HEALTHCARE EXPENDITURE PBPA FROM 2005 TO 2016
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Trends in the use and remuneration of
Brokers

135.Brokers advise individuals and employers
about the various healthcare products they
support including assisting them in choosing
between schemes and benefit options.

136.In the case of brokers serving individuals,™
product sales are commission-driven.
Product providers (insurers, etc.) set the

2010

—— Open

500 ///\/

L e ———

2011

2012 2013 2014 2015 2016
= Restricted
commissions that brokers receive for

advising on and selling products. Brokers
may only receive a capped amount per
policy. This is set as a percentage of the
policy cost unless it reaches a certain
maximum at which point they may receive a
Gazetted rand value per person per month
(R85 plus VAT from January 2017). Brokers
also earn additional income through the sale
of related insurance and wellness products.

74. Other items, such as debt write-offs and marketing costs, are minor.
75. Compiled from data obtained from the Council for Medical Schemes. 2016.

76. Brokers that advise on products to individuals.
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137.Table 3.7 shows that although total broker fees pbpa between 2005 and 2016

expenditure on brokers amounts to a (Table 3.7). The role of brokers in reducing
relatively small part of total medical schemes’ information asymmetries and in influencing
non-health costs (ranging between 2.4% the decisions of consumers is discussed in
and 2.9% of schemes’ gross contribution detail in chapter 6.

income), there has been a steady rise in

TABLE 3.7: EXPENDITURE ON BROKER FEES FROM 2005 TO 2016 (2016 PRICES)"”

Year Rands % of GCI % of non-Health pbpa

2005 1786 724 661 2,4% 14,8% 364
2006 2221048 276 2,9% 17,8% 440
2007 2200241 729 2,8% 18,1% 444
2008 2198 138 121 2,9% 19,0% 450
2009 2 144 898 316 2,7% 18,3% 445
2010 2176 035 344 2,6% 18,4% 453
2011 2 164 059 590 2,6% 18,7% 455
2012 2 159 099 238 2,5% 18,5% 454
2013 2212 351614 2,5% 18,6% 456
2014 2233734879 2,4% 18,8% 456
2015 2 556 094 422 2,7% 25,8% 520
2016 2581 009 000 2,7% 26,1% 521

77. Compiled from data obtained from the Council for Medical Schemes. 2016.
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Trends in expenditure in private 139. Consumables and medicine claims appear

hospitals to have reduced as a proportion of total
) ) ) costs over time, overtaken by theatre fees,
138. A breakdown of hospital claims over time which: until around 2006. was smaller than
reveals that the largest increases are in both these categories together. Itis however
ward and theatre fees. However, from 2004 possible that some of the medicine and
what are referred to as global fees obscure consumable fees have now been subsumed

the trends.” Over time claims have shifted into the global fee payments.

increasingly to global fees, representing
roughly a quarter of all hospital claims by
2013 (Figure 3.11).

FIGURE 3.11: PRIVATE HOSPITAL CLAIMS EXPENDITURE, PER BENEFICIARY PER
ANNUM FROM 1980 TO 2013 (2014 PRICES) ™
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78. This term is used by the CMS in their annual statistical reports. It refers to a range of possible agreements.
Mostly these are alternative reimbursement arrangements (alternatives to fee for service, that is) and
principally involve payment according to diagnostic related groupers (DRGs). In many cases these occur
in conjunction with the fee for service arrangements with some agreement about differences between the
DRG and fee for service payments. Compiled from data obtained from the Council for Medical Schemes.

2016.

79. Compiled from data obtained from the Council for Medical Schemes. 2016.




Trends in expenditure on medical 142. Overall, four major categories of specialists;
practitioners (specialists) pathologists, radiologists, physicians and
anaesthesiologists, account for 63.5% of

140.Medical = specialists’ costs pbpa have total specialist claims increases from 2000
increased in real terms by 117.3% over the to 2016. (Figure 3.12)

period 2000 to 2016 (Figure 3.12).%

143.Medical specialists also determine the
demand for hospital services through
admissions, treatment, and confinement
choices. Their own claims costs thus do
not provide a complete picture of their role
in both driving and managing healthcare
costs.

141.Not all medical specialists contribute
equally to increases in claims. Over the
period 2000 to 2016 pathologists accounted
for the largest increase, constituting 24.6%
of the overall increase in claims related
to specialists. Radiologists are second,
accounting for 19.7% of the overall increase.
Physicians and anaesthesiologists account
for 9.4% and 9.8% respectively.

FIGURE 3.12: CONTRIBUTION TO THE OVERALL CHANGE IN SPECIALISTS’ CLAIMS

EXPENDITURE FROM 2000 TO 2016 (2016 PRICES) ®
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80. This excludes OOPs which are not known.
81. Compiled from data obtained from the Council for Medical Schemes. 2016.
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TRENDS IN MARKET CONSOLIDATION -
PRIVATE HOSPITALS

Private hospitals

144.Three hospital groups; Netcare, Life and
Mediclinic, account for 88.4% of acute in-
patient beds nationally. Netcare accounts
for 33.3% of all acute in-patient beds, Life
Healthcare for 28.8% and Mediclinic for
26.3% on a national basis in 2015 (Figure
3.13).

145.The trend of total hospital beds and beds
by type for the period 2000 to 2016 are
displayed in Figure 3.14 and Figure 3.15
respectively. Figure 3.14 demonstrates an
upward trend in the total hospital beds over

time; private hospital beds increased from
26 792 in 2000 to 43 711 in 2016. There
is also evidence of a fair increase in the
total beds by type during 2000 to 2016 as
reflected in Figure 3.15.

146.Figure 3.16 displays the growth rate in the

total hospital beds by year. It is clear from
this chart that there has been a positive
trend in the total number of beds from 2001
to 2016, although at different growth rates.
The year-on-year growth rate was 1.5%
between 2000 and 2001. Between 2015
and 2016, the year-on-year growth rate
as 3.5%. The highest year-on-year growth
rates were recoded in 2007 and 2010, when
annual bed growth exceeded 5%.

FIGURE 3.13: HOSPITAL BEDS BY HOSPITAL GROUP (2000 - 2015)
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82. Health Market Inquiry data compiled from various souces.
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FIGURE 3.14: TOTAL HOSPITAL BEDS (2000 — 2016) &
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FIGURE 3.15: ALL HOSPITAL BEDS BY TYPE (2000 — 2016) 3
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83. Health Market Inquiry data compiled from various souces.
84. Health Market Inquiry data compiled from various souces.
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FIGURE 3.16: TOTAL HOSPITAL BEDS GROWTH RATES (2000 — 2016) &
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CONCLUSION

147.Expenditure in private healthcare is high

and is increasing above inflation, making
medical scheme premiums less affordable.
The bulk of thisincrease in claim expenditure
can be attributed to expenditure on private
hospitals and medical specialists. The
expenditure increases do not seem to be
due to aging population/disease burden.

148.Non-health expenditure remained fairly

stable for most of the period 2005 — 2016
but we do note that open schemes have
higher non-health costs than restricted
schemes. Though expenditure on brokers
equates to a relatively small part of total
medical schemes non-health costs, we
note that there has been a steady rise in
broker fees pbpa between 2005 and 2016.

Year

149.There seems to be an increasing uptake

of ARMs in the South African healthcare
market. The uptake is particularly high
among hospitals but limited when it comes to
GPs and specialists and reimbursement of
GPs and specialists remains predominately
FFS. Evidence on the efficacy of ARMs in
constraining expenditure is unclear.

150. The HMI also notes that there are complex

and interrelated ownership structures
between firms in healthcare or related
markets. Common shareholding and cross-
directorships may distort or prevent vigorous
competition as firms try not to disadvantage
returns to companies with multiple
shareholding. The HMI is concerned about
the chilling effect that cross-directorshops
may have on competition.

85. Health Market Inquiry data compiled from various souces.

64




Competitive Assessment

Framework

FEATURES OF THE MARKET THAT
MAY HARM COMPETITION

1.

In the Terms of Reference for the Health
Market Inquiry (HMI) published by the
Competition Commission (Commission) on
29 November 2013, the Commission stated
that the Panel is required to:

“conduct an analysis of the interrelationships
of various markets in the private healthcare
sector, including examining the contractual
relationships and interactions between and
within the healthcare service providers,
the contribution of these dynamics to total
private expenditure on healthcare, the nature
of competition within and between these
markets, and ways in which competition can
be promoted".

This includes the position of consumers as
patients, members of medical schemes,
health  insurance policyholders, and
beneficiaries, in each of these markets.

The Commission’s rationale for the HMI was that
it has reason to believe that there are features of
the private healthcare sector that prevent, distort
or restrict competition and that the conduct of this
Inquiry will assist the Commission in achieving
the purposes of the Competition Act 89 of 1998,
as amended (the Act).

. A market feature may be intrinsic to the

structure of the market or may arise from the
conduct of any market participants. "Prevent,
distort or restrict competition” covers any
effect adverse to the realisation of more
competitive outcomes for consumers, also
referred to as "harm to competition”.

—
.
e

5. Inits Statement of Issues of 1 August:
the HMI identified market power, including.
coordinated conduct and vertical relations;

barriers to entry and expansion, imperfect

and asymmetric information and ' the
regulatory framework as possible features
that prevent, distort or restrict competition
and therefore as potential sources of harm
to competition. These features may reinforce
one another and therefore need to be
evaluated in combination.

THEORIES OF HARM

6. Based on the above sources of harm to
competition, the HMI has proposed theories
ofharm.Atheory ofharmis ahypothesis about
how harm to competition might arise. These
theories sought to assist the HMI to focus
its work as it developed its understanding of
the markets under investigation. An updated
set of theories were subsequently reflected
as the Revised Statement of Issues (RSOI)
published on 11 February 2016.

7. The theories of harm must be understood to
apply to competitive harm only. They may
not necessarily address all factors that have
an impact on access and affordability.

8. The HMI identified six theories of harm,
which may be overlapping in their effect on
competition.

9. The potential occurrence of market power
and distortions in financing are:
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10.

1.

9.1. Market power of medical schemes
and other health insurance providers

over members or policy holders;

9.2. Market power of medical scheme
administrators over medical schemes,

or vice versa;

9.3. Market power of medical schemes
and administrators over providers of

healthcare facilities;

9.4. Market power of medical schemes
and administrators over healthcare

practitioners;

The relationship between not-for-
profit medical schemes and for-profit
administrators; and

Sl

9.6. The relationship between brokers,

medical schemes and consumers.

The HMI identified the following areas of
potential harm to competition in relation to
facilities:

10.1. Market power of facilities during
negotiations with medical schemes
and/or  administrators. National
and local market dynamics will be
considered;

10.2. Market power of facilities over the
relationship of funders and the
providers of medicines and medical

devices;

10.3. Market power in local markets that
may have an adverse effect on

patients in those local markets;

The relationships between prac-
titioners and healthcare facilities; and

10.4.

10.5. The relationships between healthcare
facilities and suppliers of medicines

and medical devices.

The evaluation of market
distortions in relation to
practitioners includes:

power and
healthcare

12.

11.1. The effectiveness with  which
healthcare practitioners direct patients

along the healthcare pathway;

11.2. The scarcity of skills and absence of

local rivalry;

11.3. Possible coordinated conduct among

healthcare practitioners;

11.4. Market power of practitioners during
negotiations with medical schemes
and administrators, including the
role of practitioner groupings and

networks; and

11.5. The relationships between healthcare
practitioners and  suppliers  of

medicines and medical devices.

Entry and the threat of entry play an
important role in defining competition in any
sector. This theory of harm hypothesises
that a number of structural and behavioural
barriers to entry, expansion and innovation
relating to healthcare providers, funders and
practitioners, are harmful to competition:

12.1. Barriers applicable to financing,
including economies of scale and large
financing requirements, regulatory
requirements and constraints (such as
reserve requirements and contractual
arrangements  between  existing
medical schemes or administrators
and providers);

12.2. Barriers applicable to healthcare
facilities including substantial
investments and sunk costs, licensing
and other regulatory requirements and
contractual or informal relationships
between existing healthcare facilities

and practitioners; and

12.3. Barriers applicable to practitioners
including rules and regulations
promulgated by the Health
Professions Council of South Africa
and the National Department of
Health, contractual arrangements
between medical schemes or their
administrators and  practitioners
and agreements and arrangements
between facilities and practitioners.
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13.

14.

The absence of appropriate market
transparency may harm competition and
distort outcomes of healthcare markets:

13.1. Patients may not be able to choose
the most appropriate provider and
treatment;

13.2. Members' choices of medical
schemes may be compromised by
an inability to make value-for-money

decisions;

13.3. Healthcare funders may be unable
to compare costs and quality of

providers;

13.4. Patients may lack information
available to facilities and / or funders
on whether certain treatments and
technologies represent value-for-

money ; and

13.5. Imperfectand asymmetricinformation,
in the context of a third payer
(insured healthcare) system may
distort the incentives of consumers
and providers, and give rise to anti-

selective behaviour.

Possible deficiencies, distortions and
unintended consequences of otherwise
beneficial regulation may affect competition,
raise barriers to entry and expansion and
maintain, create or reinforce positions of
market power. This also applies tothe manner
in which the laws, including competition law,
has been implemented and enforced.

FRAMEWORK FOR THE COMPETITIVE
ASSESSMENT OF THE INQUIRY

15.

16.

Effective competition comes from firms
already operating in the market, from firms
that could readily enter the market and from
buyers that exercise effective disciplinary
pressure on suppliers.

Conversely, competitive harm may come
from unilateral market power of an existing

17.

18.

19.

20.

firm or firms in a market, collective market
power exercised through coordinated
conduct, vertical relations between existing
firms; high barriers to entry, expansion and
innovation, and from buyers not disciplining
suppliers through their response. Market
regulation may influence all five these factors
positively or negatively.

An important indicator of a single firm’s
market power can be its market share in
terms of sales or production. Usually sales
or production are expressed in physical
(e.g. tonnes, beds, etc.) or monetary units.
Monetary units are used when production
or sales are heterogeneous and cannot be
easily compared across the industry.

A large market share is an indirect indicator
of possible market power, because it tells us
something of the extent to which the firm’s
market power or dominance is limited by
existing competitors and it tells us of the
“outside options” buyers or consumers have
should an attempt to abuse market power
occur. Proxy indicators of market power
include measures such as a firm’s loci index'
or various concentration ratios.

Although concentration ratios (e.g. the
market share of the top four firms in a
market or “C4” index) and the Herfindahl-
Hirschmann index are not generally used to
assess unilateral market power of a firm, the
information contained in these indices may
tell us something about the context in which
the assessment of single firm dominance
takes place. A market share of 30% with
competitors each producing or selling less
than 1% of the market is significantly different
to a market in which three competitors each
command 30% of the market, for example.

Market concentration, market share and the
exercise of market power are not necessarily
linked to the position of a single firm in a
market. In an oligopolistic market, a market
with a small number of competitors, and a
fortiori when that is protected by high entry
barriers, all firms may possess and exercise
unilateral market power. There is a range of
possible outcomes in oligopolistic markets.

1.

Loci indicators will be dealt with in the chapter on Facilities.
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21.

22.

23.

24.

Depending on the type of competition, an
oligopolistic market may result in high prices
and low quantities with no coordination
between firms. In a differentiated products
market, firms may avoid competition head-on
by differentiating their products. In addition,
if there is a high level of transparency in
the market, firms can maintain coordinated
conduct without any kind of explicit
agreement. These firms may be collectively
aware of each other’s business interests, and
they may all independently acknowledge the
fact that “rocking the boat” of competition in
the market may not be in their interest, and
act accordingly. And, of course, firms may
choose to explicitly collude.

Market share, as an indirect indicator of
market power, should always be considered
in the context of other, complementary
evidence. This includes evidence about the
ease of entry, expansion and innovation of
competitors. A large market share may not
guarantee market power if an attempt to
raise prices would immediately attract new
and efficient competitors, or would be offset
by actual competitors that immediately react
by expanding the volume of production and
sales in the market.

Direct indicators of market power should also
be sought, such as the way the firm engages
with its customers, its suppliers and its direct
competitors. If a firm does not respond to
the needs of its buyers, and can get away
with this behaviour without substantially
losing turnover to competitors or attracting
new entry and innovation, that may provide
a powerful direct indication of market power.
For this to be the case, barriers to entry need
to exist.

Current market shares are therefore
informative, as are trends over time, including
data on successful entry or a history of
forced exit. These indicators will deepen any
understanding of the competitive conditions
in the market. Significant and frequent shifts
in market shares may also be indicative of
healthy competition. Conversely, if a firm
has consistently maintained or increased
its market share, this may reinforce an
interpretation that high market shares reflect
market power.

It is however imperative to be very cautious
about interpreting consistently high and

25.

26.

27.

28.

growing market shares. While these may
be related to market power, they can also
be the result of superior management of
the company and of its ability to stay ahead
of its rivals in terms of innovations and
development of products and services.

Why is entry, expansion and innovation
important?

Entry by new firms into an industry and
expansion of existing firms in an industry
may take several forms. A firm may enter
an industry de novo, and may build new and
additional capacity or a firm may take over
an existing firm or capacity in the industry.
Incumbent firms may also expand their
existing capacity by building new plants
or capacity. Firms can also invest in new
products and production capacity in adjacent
markets or in upstream or downstream
markets.

The credible threat of entry, expansion and
innovation — without entry or expansion
actually taking place — may have the same
or similar effects on existing firms and on
competitive conditions than actual entry and
expansion.

Entry, or the threat of entry, may have several
effects:

27.1. Entry distorts and upsets existing
patterns of market conduct, and can
make it more difficult for possible
dominant or collusive firms to exercise
their market power;

27.2. Entry stirs up competition and forces
incumbent firms to improve in terms
of efficiency, price, quality and service

to consumers;

27.3. Entry may introduce new forms of
production, distribution, design, and
service (innovation) into an industry,

and

27.4. Entry may force older, less efficient

firms to leave the market

Entry or the potential of entry therefore is
generally seen as a positive contribution
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29.

30.

31.

32.

33.

to greater, more effective competition in a
market and to better products and service at
better prices for the consumer.

Conversely, the lack of successful entry over
a prolonged period of time in an industry
may signal high structural or regulatory
barriers or strategic conduct by incumbents
that discourage entry.

What are barriers to entry?

The HMI defines barriers to entry as any
features of the market that gives incumbent
suppliers an advantage over efficient
potential entrants or rival incumbent firms.

Although barriers to entry, expansion and
innovation are generally seen as impeding
competition, some are unavoidable and
intrinsic to an industry. For example, in any
mode of production that requires large scale
and significant sunk costs, scale and sunk
costs would be considered a natural barrier
to entry.

Types of barriers to entry

There are three broad classes of barriers to
entry:

32.1. Natural or intrinsic barriers to entry.
Sometimes also referred to as
structural barriers. Examples may be
scale economies and sunk costs.

32.2. Behavioural or strategic barriers.
These are conduct-related barriers.
An example is comprehensive and
exclusive distribution or supplier
networks of incumbent firms which
newcomers may find hard to replicate.
Sometimes these barriers are raised
by incumbents explicitly to discourage

entry.

32.3. Regulatory barriers, which include
licensing requirements to operate in a

particular industry for example.

The concept of barriers to entry is closely
related to the concept of ‘barriers to exit’.
The latter, the costs of exit from the market,
enriches the analysis of barriers to entry.
An entry barrier may be created where a
firm cannot exit the market without losing a
substantial part of its investment. Conversely,
if entry can take place almost overnight, and

34.

35.

36.

37.

after that the entrant may leave the industry
without significant costs (i.e., “hit-and-
run-entry”), then elements like large scale
of production may lose significance as a
barrier. An example may be the shipping liner
industry in which a shipping company may
decide to divert a part of its fleet of container
vessels from one type of trade to another
overnight and to reverse this decision just as
quickly.

Natural or intrinsic barriers to entry

The most important natural barrier to entry in
any given industry is the minimum efficient
scale of production relative to the size of
the market. If production technology is such
that only a few companies can produce at
minimum efficient scale, then this in itself
presents a barrier to entry. The barrier is
heightened if large economies of scale are
combined with upfront investment largely
consisting of sunk costs. In this case the
combination of scale requirements, large
investments, and sunk costs may both serve
as a powerful barrier to exit for incumbent
firms and (therefore) as a barrier to entry for
new firms.

Any assessment of barriers to entry must
therefore include an assessment of scale
and capital requirements and of sunk costs.

Sunk costs may be connected to the
physical production or distribution capacity
of a firm, but also to intangible elements like
irrecoverable investments in research and
development, advertising and reputation.

Natural barriers may also stem from dynamic
factors such as the effect of learning in a
given industry. An example is the assembly
of a new production line of aircraft. The
longer the production runs of a particular
type in a given assembly line, the lower
the production costs. Or, in healthcare, the
more interventions of a particular type a
team of specialists or a hospital does, the
more experienced, expert and faster they
become, often resulting in better quality and
lower average costs. This may serve as a
natural barrier to entry for newcomers at any
given point in time.




38.

39.

40.

41.

Other natural barriers may be first-mover
advantages, the advantage the first
companies in an industry enjoys in terms of
brand and customer loyalty, combined with
switching costs. Consumers, once used to
a product or producer, may show a (natural)
reluctance to change. A lack of transparency
on product comparability and imperfect
and asymmetric information, all features
that are generally acknowledged to exist in
healthcare, may reinforce these factors and
serve as a barrier to entry for new entrants.

Behavioural or strategic barriers

Whilst structural or natural barriers to entry
are largely intrinsic to a given industry,
behavioural or strategic barriers mostly stem
from business practices and investments
that explicitly aim at or have as an effect
the protection of the business by incumbent
producers against successful entry of
(potential) newcomers to the industry. An
example of the former could be exclusive
dealershipsforhighend consumerelectronics
and of the latter, designated networks of
doctors in healthcare. Designated networks
of doctors can have the effect that new
hospitals entering a particular local area
are confronted with a shortage of available
medical practitioners.

Generally, investments by incumbent firms
have pro-competitive effects. However,
investments may also aim to make life harder
for existing competitors and for newcomers
to the industry and thus constitute strategic
barriers to entry. These strategic barriers
may be grouped as investments that:

40.1.
40.2.

lower incumbent’s costs;

change the cost
competitors; and

structure for

40.3. alter demand in favour of incumbents.

Investments that purposely lowerthe average
production costs of incumbents relative to
new or potential entrants, for example by
investing in increased capacity, is closely
related to economies of scale. However,
an incumbent firm may invest beyond the

42.

43.

44.

45.

minimum efficient scale of production, even
to an extent that they purposely invest in
over-capacity.

Investing in over-capacity may seemirrational
from a narrowly defined costs perspective,
but may nevertheless be rational if viewed
from a strategic perspective. By making
strategic investments in additional capacity,
the incumbent firm signals to the competitor
that it will aggressively protect its market and
that it is able to do so by rapidly expanding
production.

Investments in  vertical relationships
with critical distributors or vital suppliers,
particularly if these contracts are
exclusionary, may serve as a powerful
barrier to entry for potential newcomers.
Control over distribution channels is known
to be critical in the highly volatile consumer
electronics industry. Industry-wide national
networks of designated healthcare, although
triggered by the need to control expanding
costs of treatment, have as a by-product that
newcomers and smaller local providers are
excluded and cannot compete effectively.
Anotherexample may be investmentin broker
contracts and in exclusive relationships with
broker companies by medical schemes, their
administrators and related corporate groups.

A firm may also invest in advertising its
brand(s) and create the idea in the eyes of
consumers that its products are hip, trendy,
a “must-have” or somehow superior. These
investments may be seen as investments
in increasing the perceived switching costs
of consumers, which may contribute to
barriers to entry, expansion and innovation,
especially if the product and its quality is not
transparent to the consumer and meaningful
and comparative information is scarce. For
example, investments in wellness programs
may increase switching costs to members of
medical schemes?.

Regulatory barriers to entry

The regulatory framework of an industry may
impact on the ease of entry and expansion
of firms in an industry and may even have as
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Wellness programs in healthcare generally contain fidelity elements akin to deferred (fidelity) rebate
systems in other industries. Consumers that wish to switch between schemes, lose credit points and are

thereby disincentivised from switching.
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46.

47.

48.

49.

50.

its objective to regulate entry into an industry,
for good reasons. Examples are solvency
requirements for medical schemes, spatial
planning requirements, quality standards
and certificates of needs.

The regulation of competitive structures or
competitive behaviour may be required for
a variety of reasons. Competition principles
may compete with other socio-economic
imperatives, for example national and
international financial systems must be robust
and the entry and expansion of institutions in
this industry are highly regulated worldwide.
Similarly, healthcare systems worldwide
are known to be highly regulated due to the
unique products and services they provide,
in combination with serious problems related
to imperfect and asymmetric information.

Quality, health and safety, and training
requirements are examples of regulations
that may affect both incumbents and
(potential) entrants alike. Licenses, spatial
regulation and solvency requirements for
schemes may however impact potential
newcomers more than existing firms. It is
therefore necessary to make a distinction
between the general impact of rules and
regulations on businesses and the impact
of the regulatory framework of an industry
on barriers to new entry, expansion and
innovation.

Effects of barriers to entry

The mere existence of barriers to entry in an
industry is not enough to conclude there is a
competitive problem.

Barriers to entry may have different impacts
on the position of incumbent firms and on
the decision to invest in a new firm or new
capacity, depending on the circumstances in
an industry. It is important to identify the level
of sunk costs involved. Also it is important
to identify whether demand in an industry is
likely to be stagnant over a prolonged period
of time or if it is expected to be growing
considerably.

Both these factors largely define the likely
competitive reaction of incumbents to entry:
the more pronounced sunk costs elements
are, and in cases of stagnant or decreasing
demand the reaction of incumbents to entry
is likely to be aggressive and the post-

51.

52.

53.

54.

entry price and profit levels are likely to
deteriorate. On the other hand, in an industry
with growing demand and rapidly changing
production technology, entry barriers may
prove to be less important and effective.

There is no single element of proof of the
competitive impact of barriers to entry and
expansion. Persistent levels of profits above
the competitive level may signal competitive
problems and barriers to entry, but are
neither necessary nor sufficient proof of
such. Industries with high barriers to entry
may show persistent levels of production
inefficiencies and stagnant and even
problematic profitability levels. The HMI's
impact analysis will therefore, in addition
to analysing profitability levels, also look at
the history of entry, exit and market share
growth over time.

The HMI is interested in any form of horizontal
or vertical coordination in the market,
whether forbidden by competition law or not
if it reduces strategic uncertainty of market
participants and affects competition and
access. The task of the HMI is to investigate
the effects of coordination or cooperation,
and it is not primarily interested in whether
certain conduct is unlawful.

Horizontal coordination

Horizontal coordination of conduct of
participants in the same market — also
called cooperation - may affect all aspects
of competition, including prices, markets,
outputs, quality, investment, innovation and
service.

Although forms of coordination between
competitors in the same market may be
beneficial to competition (e.g. information
sharing on patients’ conditions, medical
coding, and standardisation of quality
standards), the negative impact of horizontal
coordination on consumers and consumer
choice can be severe, particularly if itinvolves
price setting, market sharing, allocation of
customers and collusive tendering. Even
the reduction of the normal commercial
uncertainty that a firm faces and the sharing
of information around these parameters
of competition can dampen competition
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55.

56.

57.

58.

72

and have serious consequences for the
consumer.

Anecessaryconditionforsuccessfulhorizontal
coordination of competitive conduct is that
participants must be able to understand
and monitor the terms of coordination. The
more homogeneous products and services
are in terms of quality and specifications,
the easier it is to understand and monitor
the behaviour of competitors. If the market
is transparent in this respect to all, the
firms may not need to enter into a formal
agreement in order to effectively coordinate.
The sharing of strategic information may
facilitate the monitoring of cooperation. Of
particular interest in this respect may be the
role of business or trade associations and
the sharing of information for the benefit of
its members or of consulting companies’
publications of strategic information in their
websites.

A further important condition for successful
horizontal  cooperation is that the
coordination needs to be sustainable
among the coordinating group. Horizontal
cooperation, for example on prices, tends
to be highly unstable over time, because
insiders have an incentive to cheat in order
to increase their sales. Outsiders may also
make higher profits under the protective
umbrella of the cooperation agreement, if
they can remain free to increase sales, which
the participants to the agreement cannot. A
successful horizontal agreement therefore
needs an explicit incentive structure to
maintain cooperation, or, conversely an
explicit disincentive to compete. This may
come from the understanding that cheating
can and will be punished by the others.

Firms that are relatively symmetric may be
more successful in sustained horizontal
coordination. In  practice  horizontal
coordination is seldom perfect or completely
stable over time. Nevertheless the negative
consequences for competition and the
consumer may be severe.

Lastly, as with unilateral market power,
the effectiveness and stability of horizontal
coordination depends on how effective the
cooperating group can resist reactions from
buyers/consumers, or can prevent buyers/
consumers from turning to alternative

59.

60.

61.

62.

sources, including new firms that may
enter the industry. Therefore for horizontal
coordination to be sustainable, the group’s
market share amongst existing participants
in the industry must be significant and
barriers to entry for newcomers must be
relatively high.

Firms with cross-shareholdings, or with
common ownership connections may be
more successful, sustainable and effective
in attempts the dampen competition or in
reaching an understanding to coordinate
commercial conduct.

Vertical coordination

Vertical coordination includes vertical
integration, i.e. upstream and downstream
activities brought under common ownership
and control, and vertical agreements, which
can take a wide variety of forms varying —
including resale price agreements, exclusive
distributorships and sales contracts.

Generally, vertical agreements are contracts
between trading parties at different levels of
the supply chain which are meant to align
the interest of parties. The vast majority of
vertical agreements and vertical integration
are competition neutral or pro-competitive
and have beneficial effects for the economy
and the consumer. They may reduce market
failures, improve coordination between
parties and reduce transaction costs.
However in the case where one of the
parties possesses market power at one or
more stages of the vertical supply chain the
vertical arrangement may, on balance, be
anti-competitive. The most common form of
harm to competition from vertical relations is
foreclosure by the vertically integrated firm
which restricts (or removes) rivals’ access to
key inputs or customers.

Foreclosure can only happen successfully
when the contracting firm has the market
powertocontractinputsuppliersordistributers
while forcing these suppliers or distributors to
not supply / distribute, or supply / distribute
under less favourable terms to competitors
of the integrated firm thereby guaranteeing
its own competitive advantage. Putting it
differently, the advantage thus arrived at is
not achieved by superior performance, but
by leveraging market power at one stage
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63.

64.

65.

66.

of the production chain to the upstream or
downstream market.?® This practice therefore
damages competition and harms the position
of consumers.

Some of the commercial practices in vertical
arrangements that may cause competitive
harm are tying and bundling, exclusive
supply and exclusive purchasing.

Tying and bundling are common commercial
practices in which the firms make the sale of
a product conditional upon the purchase of
another distinct product, and bundling refers
to the situation in which tying takes place in
fixed proportions. These practices may lead
to significant cost savings in production and
distribution, but may also lead to reduced
competition in the tied market and to raising
entry barriers for firms that produce or
distribute one, but not the other product.

Exclusive supply contracts may force a
supplier to exclusively supply its products
to a dominant downstream firm, which may
then be used to foreclose competitors of the
downstream firm from essential supplies.
For example a dominant hospital in a local
market may require exclusivity from their
admitting doctors, which might make it more
difficult for a new hospital to enter the market
or for existing smaller hospitals to compete
successfully in that market for patients. The
exclusivity effect need not be in the form
of an explicit obligation to only supply the
dominant incumbent. Financial incentives
may be used to reach the same effect.

Exclusive purchasing is the opposite of
exclusive supply in that a downstream
company is obliged by contract to buy
exclusively from an upstream firm. There
may be good reasons for the requirement, but
if the upstream supplier possesses market
power the result may be that other suppliers
of the same good or service cannot compete
effectively or even survive in that upstream
market and that new entrants are obstructed.
The result may be reduced competition in
both markets and higher barriers to entry.

67.

68.

69.

70.

Even if market power at one or more stages
of the supply chain does not present itself,
but vertical agreements and/or vertical
integration is wide-spread, the result may still
be a dampening effect on competition and
a general disincentive to enter the markets
affected by newcomers and on expansion
for existing suppliers.

For competition to be effective, consumers
need have both the incentive to react to
better quality, prices or service; and the
ability to do so, for example by having
access to relevant information on prices and
quality. If incentives are weak, for example
as in the case of healthcare services that
are largely covered and paid for directly
by medical insurance schemes, then the
responsiveness of consumers to price
or quality differentials may be low. If the
consumer is not able to react, for example
because there are no outside options so
the buyer cannot shift demand, or because
no timely, relevant and reliable information
is available with respect to products or
services, then again this may reduce choice,
responsiveness and competition.

Consumers’ responsiveness to relative
changes in prices and quality acts as a
competitive constraint to suppliers with
market power that attempt to raise prices
or reduce quality and service. A market
inquiry therefore needs to investigate how
consumers can and will react and to what
degree it may represent countervailing
power in cases of a possible attempt to
abuse market power by a supplier or group
of suppliers. Also, in the case of healthcare,
the role of agents such as brokers and
GPs to support consumer’s choice must
be understood, including possible agency
problems that might distort competition.

The availability of outside options and how
that determines the outcomes of bargaining
processes between suppliers and buyers in
a market may be influenced by the structure

It is important to note here that where a firm has market power in one market, it is not straightforward that
it will have an incentive to leverage this power into adjacent, upstream or downstream markets — and this
combined with the fact that vertical arrangements are much more likely to have efficiency benefits than
horizontal arrangements, account for their different treatment under competition law and economics.
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of the market, i.e. by market concentration
and barriers to entry. In a situation of largely
atomistic supply and demand, outside options
of both suppliers and buyers are abundant.
And therefore the exercise of market power
is unlikely. In a bilateral oligopolistic situation,
with few sellers and a few large buyers, the
market outcomes are largely undetermined.
Much then depends on the circumstances in
which bargaining takes place.

Information availability and the incentives to
act upon it, are vital in any market. The HMI
has formulated a separate theory of harm
on imperfect and asymmetric information.
Generally when access to information is
problematic, either because information on
price and quality parameters is not available,
is insufficient, or because there is a significant
gap between the information available on
one side of the market compared to the
other, there is danger of the market not
providing competitive outcomes but rather
providing outcomes that, on balance, benefit
the supplier.

Buyer power may be beneficial or may be
harmful, depending on the structure of the
market. In the case of buying power that
counteracts or forms countervailing power
to seller power, the result may be beneficial
to the competitive process and outcomes.
However buyer power can also have a
negative effect, in the case of large buyers
and a host of small suppliers with insufficient
countervailing power. For example large
retail chains are reported to dictate terms
and conditions to small scale suppliers of
vegetables and fruits. Another example is
general practitioners that are individually
contracted by much larger schemes and
administrators and don’t individually
generate enough turnover to influence the
terms and conditions of the contracts.

The HMI performed profitability analysis to
evaluate trends and level of profits earned
over time and what this, along with other data
available tothe HMI, tells us about competitive
conditions in the market. If any firm is able to
earn very high profits over a long period of
time, the HMI is interested in understanding
the possible causes or sources of this: is it

74.

75.

76.

77.

related to superior efficiency or innovation or
are there constraints to competition that may
protect the position of profitable incumbents
against entry and competition?

The HMI considers profitability in the context
of its overall assessment of the market. For
several reasons, profitability analyses on its
own, cannot provide conclusive evidence
of the abuse of market power of a firm or a
group of firms. Firms may be very innovative
and thus profitable for a limited period of
time, in which case high profits may be
compatible with effective competition.

Conversely, lower profits do not necessarily
indicate  effective = competition. Lower
profits may in fact be concealing ineffective
competition, for example caused by:

75.1. Inefficient markets in which customers
cannot compare competitive
propositions on the merits for lack of
comparable information which then
allows operators to have higher costs
and higher prices without necessarily

showing consistently higher profits.

75.2. Structural or strategic barriers to
entry and growth that -effectively
protect incumbents from competitive
challenges which may cause
incumbents to become ‘lazy’ and
inefficient, and operate with higher
costs than under competitive

constraints.

The HMI acknowledges that price
comparisons in health care, both at a
national and international level, are difficult
to perform and interpret given the diversity
of the products and services involved, the
complexities of correcting for the influence
of different methods of cost allocation
over these products, and; for international
comparisons, the influence of purchasing
power comparators and the differences in
legal, societal and fiscal settings.

Volumes, both in terms of the number of
admissions and in terms of the intensity
and methods of treatments, can be more
meaningfully measured and compared
nationally and internationally, and do contain
valuable indications of the effectiveness of
the competitive process and possible (in)
efficiency and market power in the delivery of
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healthcare when considered in combination
with profitability indicators.

It is important that profitability be analysed
over a long enough period of time to
negate the bias that may arise from random
factors (including economic upswings or
downswings) influencing profitability results.
Though a longer period may be useful,
there are challenges with the availability of
sufficiently consistent data when conducting
analysis over a longer period. In determining
an appropriate time period for analyses
we need to balance the potential benefits
of examining a longer time period with the
practical difficulties of doing so. The HMI
believes that a ten year period (2006-2015)
will be sufficient for a robust profitability
analysis in the context of a market inquiry.

In summary, profitability analyses in the
context of a market inquiry is inquisitional
and not accusatory. The HMI is interested in
whether there are firms (or a firm) that earn
extraordinary or even excessive profits over
and above the long term costs of capital over
a prolonged period of time. If excessive
profits are found, the HMI will be interested
in what the possible causes of these profits
are (including whether it is market power or
innovativeness) and why competing firms or
efficient entrants are not able to bring these
profits more in line with what is expected in
competitive markets.
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Medical schemes in the private

/" healthcare market

INTRODUCTION
1

Healthcare financing is afundamental element
of a well-functioning healthcare system which
in turn, is instrumental to the economic
wellbeing of individuals and socio-economic
development. According to the World Health
Organisation (2007): “A good health financing
system raises adequate funds for health, in
ways that ensure people can use needed
services, and are protected from financial
catastrophe or impoverishment associated
with having to pay. It provides an incentive for
providers and users to be efficient.”

For decades, governments have attempted
to find a balance between affordability and
efficiency goals. This has resulted in mixes
of different sources of healthcare financing
emerging across countries combining out-
of-pocket spending, supplementary health
insurance, and collective funding (tax-based
financing or social health insurance).

South Africa is no different. It provides near
universal access to healthcare to its citizens
through a combination of publicly available
services and regulated private markets, as
described in the Industry Overview chapter.

Funders

In this chapter we focus on the funding of
private healthcare which includes medical
schemes, administrators and Managed Care
Organisations (MCOs).

Medical schemes cover approximately
8.88 million people (15.9% of the total
population).2  The Medical Schemes Act
of 1998 (MSA) provides for two types of
medical scheme membership, namely open
and restricted medical scheme membership.
Open medical schemes are required to
accept every person who wishes to join
as a member or dependent. By contrast,
restricted medical schemes only accept a
select group of individuals as members.

This chapter focuses on the factors that
restrict, and distort competition within the
medical scheme, administrator and MCO
markets. The HMI in its revised statement
of issues identified four factors that required
examination in relation to funders, namely:

5.1. The adequacy of the regulatory

framework in addressing risk pooling.

5.2. Information weaknesses that reduced
the ability of consumers to make
informed decisions and how this
affects competition.

5.3. The accumulation and exercise of
market power, arising from market
concentration of funders.

76

WHO, Strengthening health systems to improve health outcomes, 2007, p 21 Accessed from: http://www.

who.int/healthsystems/strategy/everybodys_business.pdf.

Council for Medical Schemes Annual Report 2016/2017 and Statistics South Africa mid-year population

estimates for 2016.
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5.4. The reasons for the increases in the
price of medical aid plans and the effect
on affordability over the long-term.

We deal with the funding of private
healthcare in two parts. Part 1 of this
chapter focuses on medical schemes while
part 2 is on administrators and managed
care organisations. We begin by setting out
our key observation on competition in the
funders’ market.

The HMI's analysis of the medical schemes
market proceeds as follows:

71. In order to assess the level of
competition within the medical
scheme market, the HMI defines
the market for medical schemes,

describes the structure of the medical
scheme market, and assesses the
level of concentration and how it has
changed over time.

7.2. As part of the competitive assessment
the HMI also assessed if there are
any significant barriers to entry and
expansion.

7.3. The HMI assessed how the regulatory
environment  affects competition
between medical schemes.

7.4. The HMI assessed the governance
of medical schemes, and sought to
understand how the board of trustees
and the principal officer serve the
members of medical schemes.

7.5. The HMI sought to understand the
role of brokers in driving competition
between medical schemes, and
how they aid the consumer to select
appropriate healthcare cover.

MARKET DEFINITION

8. 8. There are two types of medical schemes,

open and restricted. In the sections that
follow, the HMI assesses whether open
and restricted medical schemes constitute
two separate markets. First, we review the
relevant legal provisions that define open
and restricted medical schemes. Thereafter
we review evidence of competition collected
by the HMI.

10.

Key provisions in the Medical Scheme
Act

The MSA clearly differentiates between open
and restricted medical scheme membership
through eligibility requirements. Section
23(9)(a) of the MSA states that open medical
schemes must accept every person who
wishes to join as a member or dependant.
In contrast, restricted medical schemes
only accept a select group of individuals as
members. This includes employers of certain
industries, organisations, associations
or unions that establish these restricted
medical schemes for their employees and
dependents. The MSA sets out the criteria
for restricted membership and the employer
determines the provisions for members
within the restricted medical scheme.

Competition between open and
restricted medical schemes

There are some instances where open and
restricted medical schemes compete for the
same members.

10.1. An employer with a restricted medical
scheme may make it compulsory for
employees to join the employer’s
restricted scheme. However, some
employers provide employees with
the option to join open medical
schemes in addition to the employee
scheme though, in many cases,
employees forgo their subsidy if they
choose to join an alternative medical
scheme. Employees may also opt
not to join their employer’s restricted
medical scheme but instead join their
spouses’ medical scheme, which may
be an open medical scheme.

10.2. There are two relatively small
restricted medical schemes that
compete to some extent with open
medical schemes for prospective
members. Chartered Accountants
(SA) Medical Aid Fund (CAMAF)
and Profmed are restricted medical
schemes, but their eligibility criteria
are based on educational and
professional qualifications rather than
on specific employer.

10.3. An open or restricted medical scheme

can enter the market if it meets
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1.

12.

13.

14.

the criteria set out in the MSA. If
employers are of the view that open
medical schemes are too expensive
or offer little value, they could
establish their own restricted medical
scheme. In essence, these newly
formed employer based medical
schemes would compete directly
with the open medical schemes, as
the open medical schemes would
lose members to the newly formed
restricted schemes.

The HMI heard from stakeholders that while
there are some instances where open and
restricted medical schemes compete, for the
most part these medical schemes do not
compete directly with each other.

Conclusion on product market

The HMI finds that open and restricted
medical schemes primarily compete in
separate product markets. It acknowledges,
however, that some competition for the
same consumers may occasionally take
place. Therefore the HMI will consider,
where relevant, the extent to which open
and restricted medical schemes compete
for the same medical scheme beneficiaries
in the longer term, and where relevant, but
in general will treat this as two separate
markets.

Open medical schemes, by their nature
of being open, compete for members on
a national basis. However, some open
medical schemes have the majority of their
members concentrated in one region. For
example, a large number of Cape Medical
Plan’s members reside in the Western Cape,
but it still has members located throughout
the country.

There are also some restricted medical
schemes that only provide membership to
individuals working for companies that are
located in specific regions. For example,
Witbank Coalfields Medical Aid Scheme
provides membership to employees that

work in Witbank coal mines and to employees
working in other coal mines located outside
the Witbank area, provided their employer
is a member of the scheme. Similarly,
members of SAMWUMed are predominantly
in the Western Cape.

Conclusion on the geographic market

15. For purposes of the inquiry, the HMI defines
the geographical dimension of the market for
medical scheme products to be national, with
the recognition that in some instances there
may be predominantly a regional presence.

THE SIZE OF THE MEDICAL SCHEME
MARKET

16. The number of medical scheme beneficiaries
as a percentage of the total population
has remained consistent over the last two
decades. In 1997, 16.9% of the total population
belonged to a medical scheme?. This number
dropped to 15.3% in 2002 and then increased
to 15.9% by 2016. The number of medical
scheme beneficiaries has grown at less than
1% per year between 2014 and 2016 years,
and contracted in 2015.

17. Figure 5.1: Beneficiaries over time shows the
number of beneficiaries belonging to open
and restricted medical schemes. It illustrates
that the open medical scheme market grew
as a percentage of total membership from
54% of all medical scheme members in 1997
to 68% in 2002* before returning to 56% in
2016.

18. Significant changes occurred within the
broader medical scheme market during
the period which explains the movement
between the open and restricted medical
scheme markets. One of the changes
that occurred is that in the late 1990s
previously restricted government medical
schemes, Medihelp, Bonitas Medical Fund
(Bonitas) and ProSano Medical Scheme
(ProSano), became open medical schemes.
Government employees could then choose
whether to take up medical scheme cover
and which open medical scheme to join.

19. The open medical scheme market has grown

3.

Statistics South Africa Mid-year population estimates for 1997 and the Council for Medical Schemes

Annual Report for 1997

4. Council for Medical Schemes Annual Report 1997 and 2002.
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FIGURE 5.1: BENEFICIARIES OVER TIME
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slowly from 4 666 077 in 2000 to 4 953 180 in
2016.5 There has, however, been significant
movement between medical schemes. A
number of open medical schemes have
grown substantially while others have had
negligible growth or experienced declines
in membership. Discovery Health Medical
Scheme (DHMS) grew from 355 073 in 1998
to 2 735 191 beneficiaries in 2016 (a growth
rate of 670% over the period).® Similarly,
Fedsure Health experienced significant
growth from the late 1990s as it grew from
297 561 in 1998 to 393 993 members
in 2000”. However, this growth was not
sustainable as it decreased to 146 327
beneficiaries in 2016 (as Fedhealth Medical
Scheme (Fedhealth)).® Other medical
schemes also experienced significant
growth in beneficiaries during the late 1990s
and early 2000s where their membership
more than doubled, but this growth was off
a very low base.

The previously restricted government
medical schemes (Bonitas, Pro Sano and
Medihelp) found themselves in an unfamiliar

m Restncled

21.

m Exemp

environment when they were converted to
open schemes. While they previously had
captive members, they now had to compete
with other open medical schemes to attract
and retain members. Bonitas, which was
significantly larger than DHMS in 1998, grew
at a much slower pace of 29% from 1998 to
2016. Medihelp and Pro Sano experienced
a decrease in membership during this time.
Pro Sano has since exited the market.

The restricted medical scheme market grew
by 101% from 2000 to 2016 with much of
this growth attributed to the registration of
Government Employees Medical Scheme
(GEMS) in 2006°. When GEMS entered
the market, many government employees
who belonged to open medical schemes
at the time switched to GEMS. GEMS'’s
growth has steadied and it is now the largest
restricted medical scheme with just over 1.8
million beneficiaries in 2016. GEMS was
attractive because government subsidises
membership fees.

5. Council for Medical Schemes Annual Reports 2000 p 19 and 2016.

6. Council for Medical Schemes Annual Reports from 1997 to 2002 Total beneficiaries as on 31 December for
the respective years.

7. Council for Medical Schemes Annual reports 1998 and 2000 (Total Beneficiaries as on 31 December for
the respective years.

8. Council for Medical Schemes Annual Report 2016/2017 as on 31 December. Fedsure Health changed its
name to Fedhealth in 2002 (Council for Medical Schemes Annual Report 2002/2003).

9. GEMS registered with the Council for Medical Schemes in 2005
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MEDICAL SCHEME MARKET SHARES
AND CONCENTRATION

22. There has been consolidation in the medical

scheme market since 2000 when the
MSA came into effect. The total number of
medical schemes decreased from 163 in
2000 (consisting of 47 open, 97 restricted
and 19 exempted medical schemes) to 82
(consisting of 22 open and 60 restricted) in
2016. There have also been very few new
medical scheme entrants that are still in
existence today (discussed in the barriers to
entry section).

23.

24.

As a starting point to assessing competition,
the HMI calculated the market shares of open
schemes. To account for the assertion that
CAMAF and Profmed compete directly with
open medical schemes, we calculated two
sets of market shares — one that excludes
CAMAF and Profmed and one that includes
them. The difference is marginal. Table 5.1
shows the market shares based on the
number of beneficiaries for the 10 largest
open medical schemes in 2016.

Table 5.1 shows that there is one dominant
medical scheme, DHMS with 55% of the

TABLE 5.1: EXPENDITURE ON BROKER FEES FROM 2005 TO 2016 (2016 PRICES)"”

Market share

Open Medical scheme Num_bt_ar ?f Market share including CAMAF
beneficiaries
and Profmed
DHMS 2735 191 55% 54%
Bonitas™ 753 514 15% 15%
Momentum Health 266 206 5% 5%
Bestmed Medical Scheme 200 512 49 49
(Bestmed)
Medihelp 195 924 4% 4%
Medshield Medical Scheme
151 42 %; 9
(Medshield ) 51420 3%; 3%
Fedhealth 146 327 3% 3%
Sizwe Medical Fund (Sizwe) 122 938 2% 2%
Keyhealth 75 038 2% 2%
Hosmed Medical Aid Scheme 69 749 1% 1%
(Hosmed)
Profmed 69 037 1%
Remaining schemes excluding o/ 12
CAMAE 223 252 5%
Remaining Schemes including o/ 13
CAMAE 269 625 5%

Source: Council for Medical Schemes Annual Report Annexures 2016/2017.

10.

11.
12.

13.

Council for Medical Schemes Annual Reports for 2000 p. 19 and 2016/2017 p129. The total number of
medical schemes reported in the table on p 19 of the Annual Report for 2000 is 165, however, adding the
totals for restricted, open and exempted gives a total of 163

Bonitas Medical Fund’s figures include LMS Medical Fund figures to reflect the merger.

The 11 remaining schemes excluding CAMAF and Profmed as well as LMS Medical Fund as it merged

with Bonitas during 2017.

The 12 remaining schemes (including CAMAF) and excluding LMS Medical Fund.
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25.

26.

market. The nearest rival is Bonitas with 15%
of the market. The remaining 19 medical
schemes' each have less than 6% share of
the market each.

Figure 5.8 illustrates the consolidation within
the open medical scheme market by number
of beneficiaries between 2005 and 2016.
DHMS has consistently maintained the
position as the largest open medical scheme
and has experienced market share gains
over other players. Bonitas has remained
the second largest open medical scheme
and its share of the market has remained
relatively consistent. Momentum Health is
the third largest with a market share of 5%.
Momentum Health has grown 42% in the five
years between 2011 and 2016 compared to
DHMS’s 16% and Bonitas’s 24%, though off
a much lower base.

In a competitive market, medical schemes
should compete to attract new members into
the market as well as from other schemes. If
medical schemes actively compete to grow

BOCO0

S000000

27.

their membership base, the inquiry would
have expected some variance in market
share as medical schemes gain or lose
members. A consistently high market share
indicates a lack of effective competition and
is concerning to the HMI. However, DHMS
is of the view that its size does not create
a monopolistic type benefit because medical
schemes are non-profit entities and hence
are not incentivised by profit motive.

While medical schemes may be not-for-
profit, for-profit administrators provide
administration services to them. In some
instances, the size of the medical schemes
linked to the administrators matter since we
found no clear separation of commercial
interests between medical schemes and
their for-profit administrators. The HMI is
of the view these closely aligned medical
schemes are, in effect, quasi profit
maximising schemes, and their growth has
been driven by their for-profit administrators.

FIGURE 5.2: OPEN MEDICAL SCHEME CONSOLIDATION BY BENEFICIARY

Source: CMS Annual Reports Annexures from 2005 to 2016

14. The remaining 20 medical schemes refers only to the open medical schemes and excludes LMS Medical

Fund as it has since merged with Bonitas.

15. DHMS Competition Commission Market Inquiry into the Private Heatlhcare Sector Submission, 17

November 2014, p 56.
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TABLE 5.2: RESTRICTED MEDICAL SCHEME MARKET SHARES

Restricted Medical scheme Num_bt'ar ?f Market share
beneficiaries

GEMS 1833137 47%
South African Police Service Medical Scheme

(POLMED) 498 152 13%
Bankmed 214 246 6%
LA- Health Medical Scheme (LA Health) 150 036 4%
Platinum Health 96 405 3%
SAMWUMed 83202 2%
Sasolmed 76 901 2%
Profmed 69 037 2%
lHJ:1a\:tuhz)o Health Medical Scheme (Umvuzo 55 051 1%
Transmed Medical Fund 53 813 1%
Remaining 50 schemes 794 921 20%

Source: Council for Medical Schemes Annual Report Annexures 2016/2017.

28. Next the HMI looks at the market shares largest with 13%. The remaining 58 medical
for restricted medical schemes. Table 5.2 schemes have market share below 6%
shows the market shares for the ten largest each. These market shares include CAMAF
restricted medical schemes. and Profmed, but the change is marginal if

) ) they are excluded.
29. The restricted medical scheme market

structure is similar to the open medical 30. Figure 5.3 illustrates the level of consolidation
scheme market, although it has many more by beneficiary for restricted medical
medical schemes. GEMS is dominant with a schemes.

market share of 47%. POLMED is the next

FIGURE 5.3: CLOSED MEDICAL SCHEME CONSOLIDATION BY BENEFICIARY
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 Profmed 5 s0lmeed AN LR e  Platinurm Health
| C-Health Medical Schesme S O her T

Source: CMS Annual Report Annexures from 2005 to 2016.

16. Numbers may not add to 100 due to rounding
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31.

Figure 5.3 demonstrates the impact that
GEMS has had on the growth of the restricted
medical scheme market since it entered.
GEMS’s growth rate has stabilised. The size
of the other medical schemes has remained
relatively constant. For the most part,
restricted medical schemes do not compete
for members and will only experience growth
if the employer group or industry in which
they operate grows.

TRENDS IN MARKET CONCENTRATION

32. Another important indicator of competition

is concentration. High concentration levels
may yield undesirable market outcomes.
The Herfindahl-Hirschman Index (HHI) is a
tool that assesses the level of concentration
in a particular market.' Given the HMI's
conclusion that open and restricted medical
schemes are separate markets, the HMI
calculated the respective markets’ HHI from
2005 to 2016 to illustrate the change in
concentration levels in the medical scheme
market over time (see Table 5.3).

TABLE 5.3: HHI INDEX FOR OPEN AND RESTRICTED MEDICAL SCHEMES
Open medical schemes Restricted medical scheme

2005 1510 710
2006 1629 687
2007 1752 860
2008 1876 1137
2009 2095 1559
2010 2483 1991
2011 2725 2193
2012 2953 2365
2013 3079 2453
2014 3181 2439
2015 3265 2361
2016 3391 2422

Source: HMI's own calculation

33. Table 5.3 shows that the HHI has increased
steadily for both open and restricted medical
schemes for the period 2005 to 2016. In 2016
the top two medical schemes, DHMS and
Bonitas constituted 70% of the total market.
Based on these calculations, the open
medical scheme market has been highly
concentrated (recording an HHI >2500) for
the last six years.

BARRIERS TO ENTRY AND
EXPANSION FOR MEDICAL SCHEMES

34. Given the consistently high market shares
for some players and high concentration
levels for both open and restricted medical
schemes, the HMI is concerned with
whether there are barriers to entry and
expansion. Barriers to entry, by creating and
reinforcing the market power of large firms,
tend to lead to high prices, lower levels of

17. Horizontal Merger Guidelines, The US Department of Justice and Federal Trade Commission 2010. The
US Department of Justice divides the market concentration spectrum as measured by the HHI into three
broad regions: HHI below 1000 is un-concentrated, HHI between 1000-1800 is concentrated and HHI
above2500 is highly concentrated.
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35.

36.

37.

quality, innovation and a less competitive
market. Therefore barriers to entry may
prevent medical schemes from competing
and expanding in a way that will improve the
overall value of the product offering to the
consumer.

There has not been any entry into the market
of medical schemes that are still operating
today since the restricted medical scheme,
Motohealth, entered in 2007. GEMS,
which is the largest of the newer medical
schemes, entered in 2006. There are 10
restricted medical schemes that entered the
market after 2000 that are still in existence
today. There are only two open medical
schemes that entered the market since the
introduction of the MSA in 1998 that are
still operational today. Resolution Health
and Thebe Med entered the market in 1998
and 2002 respectively. More than half of all
registered open medical schemes operating
today started in the 1970s and earlier.

The slowgrowthinthe numberofbeneficiaries
entering the market and joining open medical
schemes limits the ability of these schemes
to expand by attracting previously uninsured
members. Rather open medical schemes
have expanded by acquiring other medical
schemes, or by attracting existing members
from other medical schemes. DHMS, for
example, grew rapidly between 2000 and
2016. During this time it amalgamated with
nine restricted medical schemes.'® These
amalgamations contributed 4% towards its
total growth during this time. Bestmed also
experienced significant growth as it grew by
357% between 2000 and 2016, but its growth
came off a much lower base. During this time,
Bestmed amalgamated with four medical
schemes. Momentum Health showed strong
growth in the five years between 2011 and
2016, but did not amalgamate with any other
medical schemes during this period.

Furthermore, the HMI has not seen any
innovative entry or expansion. Innovative
entry could be a new medical scheme from
a specific geographic area concentrated
around a specific facility or group of providers

38.

39.

40.

that was able to recruit a sufficient number
of members. Alternatively, an innovative
entrant could be a medical scheme linked
to the academic sector for both students
and employees that leverages the medical
schools. In both examples, medical schemes
can offer benefit options based on alternative
reimbursement contracts with providers
such as global fees or capitation models as
opposed to fee-for-service.

In order to assess barriers to entry and
expansion, the inquiry first identified the
main regulations governing entry and
expansion into the market. It then looked at
the barriers stakeholders identified in their
submissions and engagements with the HMI.
In the HMI's analysis, three types of barriers
were considered, as identified in Chapter 4
titled “Competitive Assessment Framework.”
These are regulatory requirements, natural
or intrinsic barriers, and behavioural or
strategic barriers.

The MSA stipulates the requirements for a
new medical scheme to enter the market
in Section 24 (registration of a medical
scheme) and Section 20 (business of a
medical scheme). A new medical scheme
must have 6 000 members within three
months (Regulation 2(3)) and R5 million in
guarantees. Once registered, the medical
scheme has five years to increase its reserve
ratio to the regulated 25% of gross premiums
(Regulation 29).

The regulations stipulate how medical
schemes may access capital. Prior to the
enactment of the MSA, administrators
could fund the start-up capital for a
medical scheme, and could thus sponsor
the entry of a new client. The current
regulatory environment prevents this type of
sponsorship. Furthermore, the MSA prohibits
medical schemes from borrowing money.

18.

The totals were counted using the total number of beneficiaries as of the 31st of December of the year
before they amalgamated with DHMS, and includes Wits Medical Scheme that has since amalgamated

with DHMS.
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42.

43.

44.

45.

Summary of stakeholder submissions

Stakeholders told the HMI that a new entrant,
particularly in the open medical scheme
market, is unlikely to get the required 6 000
unrelated people together to start an open
medical scheme. In addition, new entrants
struggle to access the required funds as
administrators cannot sponsor entry and
medical schemes cannot borrow money.

Medical schemes argued that the regulatory
requirement to build a solvency ratio of 25%
is a barrier to entry and expansion. When a
new medical scheme builds its reserve ratio,
it has to set a portion of members’ monthly
premiums aside for this. These medical
schemes need to build an amount for their
reserves into their membership fees. This
additional amount could potentially make
their monthly contributions higher than those
of existing schemes.

As a medical scheme grows, so does its
solvency requirements. Similarly to a new
entrant, a growing medical scheme will
require an increase in their contributions to
fund the additional solvency, and this limits
the scheme’s ability to offer competitive or
lower monthly contributions.

It is worth noting that the Council for Medical
Schemes (CMS) has published a circular
titted “The review of Solvency Framework”
% in which it states that it is investigating
the necessity to review the current
solvency framework with a view of possibly
moving towards a risk based approach. It
acknowledges that the risk based approach
has an advantage of measuring the risk of
individual schemes and setting the capital
requirement at an appropriate level.

Stakeholders have also argued that a new
entrant faces risks associated with small
risk pools. A new and small medical scheme
needs to protect itself from a small number
of large claims, in particular prescribed
minimum benefits (PMBs) that could exhaust
all the pooled funds. Thus, medical schemes
have proposed that new entrants require

46.

47.

48.

49.

reinsurance to cover expenses exceeding
claims in the early years. The MSA allows for
reinsurance in the private healthcare market
but the CMS has not allowed reinsurance for
over a decade.?®

Open medical schemes identified
behavioural barriers related to building a
brand and marketing and distribution on
their own in a mature, monopolistic market
where one large firm (Discovery Ltd) has a
dominant brand. Medical schemes are also
of the view that those with links to insurance
and wellness companies have an advantage
as the bundle of products they offer increases
the switching costs for members.

Finally medical schemes explained that their
market is broker driven, and if the medical
scheme does not have strong relationships
with brokers, it will not grow. Medical
schemes with corporate links have the ability
to better incentivise brokers to sell a bundle
of products for higher commission beyond
the legislated amount for medical schemes
only.

The main barrier to entry, particularly for open
medical schemes, is the lack of incentives for
new entrants in a saturated market. Of the
82 medical schemes currently in existence,
only 22 are open schemes.?' Significant
effort and risk are required to successfully
establish an open medical scheme. But given
the not-for-profit nature of medical schemes,
there are no financial rewards for this risk.
An administrator that seeks to profit from a
new medical scheme’s administration fees
could have incentives to sponsor a medical
scheme’s entry. However, administrators
are prohibited from providing capital to fund
a start-up.

Quite apart from this there are various
regulatory, natural (intrinsic) and strategic
(behavioural) barriers. However, with the
right incentives for a potential new entrant,
these barriers are not insurmountable.

19.
20.

21.

CMS, Circular 68 of 2015: The review of the solvency framework, 25 November 2015.
Medscheme Holdings Competition Commission Market Inquiry into the Private Heatlhcare Sector

Submission, October 2014, p 65.

There are currently only 21 open medical schemes in existence because LMS Medical Fund merged with

Bonitas
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51.

52.

Regulatory requirements

The minimum number of members, capital,
and solvency requirements provide a
safeguard for medical scheme members
by ensuring that the medical scheme is
sustainable. The inquiry recognises that it
might be challenging for a smaller company
or potential open medical scheme to meet
the minimum number of members, capital
and solvency requirements in the current
environment.

The HMI agrees thatthere isinherentrisk from
small risk pools. However, the alternative of
increasing the number of members a new
entrant requires will only further increase the
barriers. Rather, the HMI is of the view that the
introduction of a risk equalisation fund (REF)
and effective reinsurance, could provide
sufficient protection against exposure from
small risk pools. This is dealt with in more
detail in the section below entitled “Partial
regulatory framework for medical schemes”.

Natural or intrinsic barriers

The HMI observed economies of scope in
the medical scheme market. As explained
in the section below titled “Administrators
as purchasers of healthcare (upstream
market)” size has an influence on the
outcomes of tariff negotiations. Discovery
Health, for example, is able to obtain better
tariff outcomes on behalf of all the medical
schemes it negotiates for, particularly
with respect to hospital tariffs, compared
to all other administrators and medical
schemes. GEMS is also able to achieve
good outcomes compared to other medical
schemes. Tariff outcomes are important for
medical schemes as the prices they secure
directly influence the premiums they can
charge and therefore their ability to attract
members.?? While a new restricted medical
scheme could contract with Discovery
Health and let the administrator conduct the
tariff negotiations, this is not an option for
open medical schemes. Discovery Health’s

53.

54.

strategic decision is to only contract with one
open medical scheme.?

Behavioural or strategic barriers

New entrants have a branding and marketing
disadvantage compared to incumbents.
Large incumbents have, over the years,
invested significantly into developing strong
brands through various marketing tools
such as wellness and loyalty programmes.
They have long standing relationships with
independent brokers and have established
their own tied broker networks. They have
also benefited from advertising by the group
as a whole. DHMS and Momentum Health,
for example, benefit from brand recognition
and advertising from the Discovery and
MMI groups respectively. New entrants,
particularly those not linked to a group
of companies, will have to come up with
unique ways to promote and advertise their
product. Technology and social media may
be able to assist them with reaching out
to potential clients, but even so, they will
be at a disadvantage. The role and impact
of wellness programmes and brokers are
discussed in more detail in the sections
titted, "The Role of brokers", and "Loyalty
and wellness programmes".

The HMI also found that new entrants and
medical schemes wanting to expand may
struggle to attract members away from the
existing ones. While the underwriting that a
medical scheme can impose on a member
switching between medical schemes is
limited, members seemed reluctant to
switch. Members were asked on several
occasions, when the HMI spoke to members
who had complained about their medical
scheme, why they did not change schemes.
The response was firstly that they did not
want to lose their benefits (both health and
wellness). Secondly they had been with
their current medical scheme for many years
and were of the opinion that they would not
necessarily get better service from another
medical scheme. Finally, the complexity

22.

23.

This benefit only accrues if medical schemes also manage to control utilisation, if not the benefit from
decreased tariffs is offset by increased utilisation. Quality too has to be on the agenda in addition to tariffs

to benefit consumers.

Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014 p. 202.
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56.

of the market means that consumers have
considerable apathy and put off any serious
thoughts of switching to other medical
schemes.

The lack of any meaningful entry since
2002 and 2007 for both open and restricted
medical schemes points to the presence of
barriers to entry into this market. One of the
main reasons for the absence of new entrants
is the lack of incentive for firms to enter into
the not-for-profit market, particularly one
with so many other barriers. This requires
urgent attention. A solution is provided in the
recommendations

The HMI recognises the importance of
protecting medical scheme members
through the prerequisite number of

beneficiaries, solvency requirements, and
capital requirements. It therefore supports
the existence of these measures. There is
a clear need to protect small (often start-
up) medical schemes from claims variation
risk. However, the introduction of a REF and
reinsurance will provide some protection
to small and new entrants. In addition, the
HMI supports the process of reviewing the
solvency requirements. These are discussed
in more detail in the “Recommendations
Chapter”.

PARTIAL REGULATORY FRAMEWORK
FOR MEDICAL SCHEMES

57.

Healthcare markets everywhere suffer from
failures on both the demand and supply
side. These failures can drive up healthcare
costs beyond what would prevail in a well
functioning and competitive market and can
limit access. As a consequence healthcare
markets are universally (structurally)
regulated in one form or another. Residual
market failures persist where regulation is
incomplete or compliance with regulation

58.

59.

60.

is inadequately enforced. The South
African private healthcare sector has also
experienced several new waves of health
policy over the past half century, with different
ideologies, goals, and tools.

The South African private healthcare market
is operating in a less than optimal regulatory
environment particularly in relation to the
regulation of healthcare financing. The MSA
introduced PMBs, along with community
rating and open enrolment. These social
solidarity policies soughtto provide protection
for older and sicker members. Overall, the
MSA contains measures that are aimed at
protecting access to medical schemes as well
as ensuring that medical schemes are not, as
a consequence, rendered unsustainable.?*
It was envisaged that these policies would
be accompanied by further social solidarity
principles including mandatory membership,
a risk equalisation mechanism, reviews of
PMBs every two years, solvency measures
for medical schemes that would make better
use of the reserve capital of schemes, and the
introduction of low cost medical schemes.®
Even though these policies were never
implemented, in some instances, alternative
policy measures were implemented or
preparatory work started, which then stalled.
The policy interventions or preparatory work
is summarised below.

Notwithstanding the absence of mandatory
membership, which is one way to mitigate
against adverse selection (the latter meaning
people stay out of the system until they
need access to expensive care and then
“opt in”), medical schemes can implement
underwriting through imposing waiting
periods and late joiner penalties.

The current regulatory environment does
not include a risk equalisation mechanism.
Substantial work has been done since
2003 on the design of the risk equalisation
formula.?62” By 2007 the CMS had developed
a shadow REF process that allowed the CMS

24.

25.
26.

27.

Van den Heever, AM. (2014). Evaluation of the draft Demarcation regulations applicable to the short - and
long-term insurance acts. Written submission to the National Treasury, p11.

Ministerial Task Team on SHI, July 2005.

Van den Heever, AM. (2014). Evaluation of the draft Demarcation regulations applicable to the short - and
long-term insurance acts. Written submission to the National Treasury, p11.

Ministerial Task Team on SHI, July 2005.
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61.

62.

to test how this Fund would work in practice.
This work stalled when the country’s focus
shifted towards universal health coverage
and National Health Insurance (NHI).

The PMB package list was introduced in
January 2000 and contains 270 diagnosis -
treatment pairs (DTPs) which are primarily
offered in hospital. According to the MSA,
all medical schemes’ options must, at a
minimum, provide cover for PMBs and
pay all claims related to the treatment of
PMBs in full. There have been a number of
developments including:

61.1. defining all emergency medical
conditions included in the definition of

PMBs (January 2003);

the introduction of diagnosis,
treatment and medicine according
to therapeutic algorithms for the 25
defined chronic conditions on the
Chronic Disease List (CDL) (January
2004);

61.2.

61.3. Publication of a PMB code of conduct
in response to compliance issues
described in CMS circular 45 of 2010;

and

61.4. a PMB definition project as described

in the CMS circular 45 of 2010.

Notwithstanding these important
developments, the PMB structure has
not been meaningfully reviewed since its
introduction, even though the National
Depeartment of Health (NDOH) is legally
obliged to do so every two years?.
Recently, the national DoH proposed draft
amendments to the MSA to address the
loopholes that require that PMBs be paid in
full at invoice value, which effectively meant
they are open to abuse. These amendments
have, however, not yet been signed into
law, and they have already faced contention
in some quarters. For instance, the non
government organisation (NGO), Section 27,
argues that the proposed amendment shifts
the risk to patients without addressing the

63.

64.

65.

cost of fees for healthcare services which is
detrimental to patients’ rights, and potentially
unconstitutional. The South African Private
Practitioners Forum (SAPPF) also contends
that the amendment offers protection to
medical schemes at the expense of the
consumer by allowing medical schemes
to limit their reimbursement obligation
according to reimbursement rates set in
2006.

Several stakeholders raised concerns about
the piecemeal implementation of the social
solidarity framework and have argued that
the incomplete regulatory framework is
one of the explanatory factors for rising
healthcare costs.

Below is a discussion of the effects of this
partial regulation of medical schemes on
competition and consumers.

Each medical scheme in South Africa is
required to provide minimum healthcare
benefits in meeting the requirements of
PMBs. By law, the source of payment must
be derived from the medical schemes’ risk
pool as opposed to members’ medical
savings accounts. The list of minimum
benefits covers 270 acute conditions such
as certain types of cancer and meningitis
as well as 25 chronic conditions such as
diabetes and asthma. Regulation 8 of the
MSA? requires medical schemes to pay in
full for any services/treatment associated
with acute or chronic condition on the PMB
list, as long as services are procured is in
line with the treatment protocols and is from
a designated service provider (DSP).2° The
potential market power of providers was
perhaps not anticipated by the provisions in
the MSA. The assumption must have been
that funders would be able to ensure that all
providers joined the DSPs and thus manage
costs, but this has turned out not to be the
case.

28.
20.

30.
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Chapter 9 of the Medical Schemes Act No 131 of 1998, Annexure A, Explanatory note to Regulation 8.
The Minister of Health gazetted on 26 June 2015, the intention to amend the Medical Scheme Regulations.
Included are proposed amendments directly affecting Regulation 8 regarding PMBs. This may affect the

requirement to pay PMBs in full.
Regulation 8(2)(a) of the MSA.
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Stakeholder veiws on the PMB package

66. Consumers are concerned that they are not

67.

68.

FIGURE 5.4: PMB EXPENDITURE BY MEDICAL SCHEME FOR 2016

receiving compliant PMB cover as funds are
being drawn from savings accounts, or they
are having to pay out of pocket for treatment
which should be covered from risk.

Stakeholders argue strongly that mandating
medical schemes to offer certain specified
benefits, and then requiring them to pay
for the related claims in full, has driven up
healthcare expenditure. They argue that the
focus in PMB provisions on catastrophic
coverage to the exclusion of primary
healthcare promotes hospicentric care and
increases the cost of the package. This has
an impact on the affordability of medical
scheme products and therefore access to
private healthcare as a whole.

Some have argued that the scope and price
of PMBs create a minimum price for which

1800

69.

medical scheme cover can be offered. Thus,
PMBs play a central role in determining the
extent to which health insurance can include
low income earners in South Africa. The
CMS estimated that expenditure on PMBs
per beneficiary for 2016 to be R680 per
month or R8160 per year for 2016. 3

Additionally, due to the lack of an effective
risk equalisation mechanism in South Africa,
some medical schemes face a substantially
higher cost of PMBs per beneficiary per
month than others, as illustrated by Figure
5.4 below that was reproduced from the
CMS’s 2016/2017 annual report. Expenditure
on PMBs varied between medical schemes
with 10 medical schemes reporting PMB
expenditure below R250 per beneficiary
per month (pbpm) and 10 medical schemes
reporting PMB expenditure above R1
000pbpm.*2
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31. Council for Medical Schemes, Annual Report 2016/2017, page 139.
32. Council for Medical Schemes, Annual Report 2016//2017, page 139
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HMPI’s findings on PMBs PMB has multiple steps and involves a large
number of players. The complexity of the
system is well demonstrated in Figure 5.5.
Failure at any point of the claim chain will
result in the liability being passed onto the
member and not being paid from risk. The
complexity of the PMB system creates a

non-tivial enforcement problem.

70. The subject of PMBs and in particular their
complexity, management, implementation,
and the resultant adverse effects of these
factors on competition are discussed in
depth in Annexe 5.1 titled “Prescribed
Minimum Benefits”. In summary Annexe
5.1 finds that the process of claiming for a

FIGURE 5.5: PMB FLOW DIAGRAM
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paying for in-hospital PMB cover. This was
not surprising given that medical schemes
typically cover in-hospital events in full
irrespective of PMBD status.

71. To assess consumers’ perceptions about not
receiving compliant PMB cover, the inquiry
used PMB diagnosis (PMBD) treatment
claims,® to analyse PMB expenditure
patterns. The HMI found that, in 2014,
57.59% of in-hospital claims were for a PMB
diagnosis. Of these claims, 96.34% were

72.In contrast, there was less complaince for
out-of-hospital conditions. The proportion of

paid from risk, only 0.37% from savings
and 3.29% unpaid.** The HMI found high
compliance levels amongst the funders in

out-of-hospital claims for PMBDs increased
from 21% in 2010 to 25.28% in 2014. In
2014, 85.82% of these claims were paid
from risk, 9.12% from savings, and 5.06%

33.
34.

This may include some mis-classified data, given potential mistakes at the diagnosis level.
Health Market Inquiry (2017). Report on analysis of medical schemes claims data - a focus on prescribed

minimum benefits, p7, Table 2.
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74.

remained unpaid.®*® The HMI observed that
payments from risk are increasing over time
and payment rates from savings and rates of
unpaid claims are decreasing. This evidence
of increasing payments from risk benefits
suggests either increased compliance
with Regulation 8 by medical schemes or
increased awareness by members of their
PMB entitlements over time. The HMI found
that the level of compliance varied between
medical schemes/ administrators. It should
be noted that if a medical scheme member
used an out-of-network provider there would
be legitimate co-payments.

The HMI was unable to find support for the
assertion that PMBs are a primary driver of
cost escalation in private healthcare. Our
analysis of medical scheme expenditure
(claims data) from 2010 to 2014 did not
show that PMBs are a primary driver of
cost escalation in healthcare. The findings
showed that the increase in cost per
admission on average from 2010 to 2014
has been 8.79%, with CPI contributing 5.6%,
all other explanatory factors® contributing
1.20%, and unexplained factors 1.99%.
Increasing proportions of PMB diagnoses
contributed 0.11%%*.The HMI notes that
the period for which this analysis was done
(2010 to 2014) may not fully reflect the
impact of PMBs on expenditure as the PMBs
had been in existancefor 10 years prior to
our data analysis period. Thus, they may
already be priced into the market.

Even though PMBs are not a primary driver
of expenditure escalation, they are an
increasing component of medical scheme
expenditure over the analysed period. The
HMI also observed a shift in diagnosis
patterns from non-PMB to PMB diagnoses by
all medical service providers, but particularly
by medical specialists. The HMI is concerned
that this may reflect practitioners abuse of
coding. The HMI notes that supply induced
demand is driven by gaming of non-PMB
conditions as described in the chapter titled
“Supply Induced Demand” .

75.

76.

There is no coherent, universally agreed
coding system in the South African private
healthcare system at present, which
means that diagnosis of disease is open
to manipulation. In particular, the HMI
found that some PMB conditions are more
susceptible to code manipulation than
others. The HMI acknowledges that gaming
may persist in spite of the universally agreed
coding system. However, a universal coding
system would make gaming harder. This
is the case particularly where diagnosis
of condition severity can be ambiguous
or where the PMB definitions are not
particularly clear. The ambiguity and lack of
clarity of definitions allow a higher degree of
discretion on the part of the practitioner. The
HMI is of the view that the provider is faced
with the following incentives in this fee for
service environment:

75.1. Access to PMB benefits increases a
patient's purchasing power. Providers
may prescribe more (or more
expensive) services if the patient can
access PMB benefits (which may or

may not be clinically appropriate).

75.2. Regulation 8 (1) means that medical
schemes have little or no bargaining
power on price once a condition has

been classified as a PMB.

The HMI considersthatPMBs are an essential
component of universal health coverage and
the most successful mechanism to prevent
catastrophic expenditure. However, in South
Africa, the system operates under a number
of conditions that distort competition in
the private healthcare market and are not
conducive to an effective PMB environment,
namely:

76.1. The requirement to pay PMBs in
full in the absence of standardised
coding and bargaining, or tariff setting
regulation for health practitioners,
where bilateral negotiations are not
feasible (between funders and health
practitioners).

35.

36.
37.

Health Market Inquiry.(2017). Report on analysis of medical schemes claims data - a focus on prescribed

minimum benefit, p7, Table 1.

Other explanatory factors included, age, gender, disease profile, and case mix.
Health Market Inquiry (2017). Report on analysis of medical schemes claims data - initial cost attribution

analysis, p32, Table 25.
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76.2. The prevalence of fee for service

reimbursement model.

The absence of  supporting
regulations, in particular a risk
equalisation mechanism.

The ineffectiveness of DSPs. While
medical schemes can (and do) set
up DSP arrangements with providers,
they often struggle to get specialists
treating PMB conditions to sign up
to DSPs. Medical schemes also tend
to focus on price and not outcomes
based contracts with providers on the
networks.

76.3.

76.4.

76.5. The lack of clarity for members on the
type of cover that they are entitled to
once they are diagnosed with a PMB
condition. Members also lack clarity
on the treatment protocols that the
providers should follow to ensure that
the medical scheme pays the PMBs

in full.

76.6. There is no mechanism to review
medical schemes’ compliance on
paying for PMBs from the risk pool
and not from the medical scheme
members’ savings accounts or

members paying out of pocket.

There has been a failure to
meaningfully review the PMB
structure, developed about 15 years
ago.

76.7.

Medical schemes pool their members’
contributions and then pay for members
healthcare expenses from the risk pool.
Larger risk pools have more stable results
over time. In addition, in a typical scenario,
younger and healthy members will be net
payers into the system and older or sicker
members will be net receivers of the system.
The younger, larger, and healthier a medical
scheme’s risk pool is, the more financially
stable it is. This should serve as an incentive
to medical schemes to grow their risk pools,
particularly with younger and healthier

78.

79.

80.

81.

members, in order to ensure financial
stability.
However, medical schemes in South Africa

operate within a regulatory landscape that
includes open enrolment, community rating
and PMBs, without a risk equalisation
mechanism. Other countries with risk
equalisation mechanism in a competitive
market include Germany, Switzerland,
Belgium, Netherlands, Israel, Australia, and
the United States of America.

Risk equalisation is used to remove health
risk status as a basis for competition between
medical schemes. In the absence of a risk
equalisation mechanism, medical schemes
with older members or sicker risk pools will
have higher PMB expenses. Consequently,
as shown in Figure 5.4 medical schemes
with older members or sicker risk pools
will have higher costs necessitating higher
contributions, making them less competitive,
regardless of how efficient they are. Thus,
in the absence of a risk equalisation
mechanism, medical schemes have a strong
incentive to compete on demographic risk.

The effect of risk equalisation is to ensure
that everyone across all medical schemes
pays a similar community rate for the same
package of benefits.®® When there is a risk
equalisation mechanism, the community
rate will no longer be influenced by age and
disease, but only by the efficiency of the
medical scheme in purchasing and delivering
care to its members.

Thus, a REF creates a mechanism for
cross-subsidisation, such that high risk
medical schemes (where risk arises,
not from operational inefficiencies or
mismanagement, but due to the community
profile of the scheme membership) are
funded partially by low risk schemes. This
compensates for the fact that the costs
of the PMB package has a strong relation
to age. With a REF, medical schemes can
compete on the basis of their efficiency and
the attractiveness of the benefits offered,
regardless of member age profile. Without a
REF, open schemes in particular will instead
concentrate on attracting younger, healthier

38. PMBs in the South African context, or any mandatory basic cover.
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83.

84.

members, which then allows them to manage
costs. A REF also allows medical schemes
with older/riskier members to provide the
same minimum benefits as low risk schemes
in a sustainable way.

Van den Heever (2012)* describes the
impact that the partial regulatiory framework
without a REF has had on some medical
schemes as creating a “price-related death
spiral,” which has effectively been in place
since 2001. Community rating and PMBs
without risk equalisation forced schemes
with high risk profiles to price above medical
schemes with low risk profiles, eventually
leading to scheme failure and consolidation.
As they are prevented from explicitly risk-
rating contributions, medical schemes have
focused their energies on using benefit
option design to encourage members to self
select options that match their anticipated
risk (and based on what they can afford).
PMB implementation without the REF
alters the competitive landscape, as cost
structures between medical schemes can
become significantly different, indirectly
raising barriers for those schemes that end
up with riskier pools.

Kaplan and Ranchod (2015)* argue that
medical schemes have a strong incentive
to use benefit design to cherry pick. Using
South African private sector data from
2014 they observed a correlation between
the size of the medical scheme and the
number of benefit options. They conclude
that the ability of medical schemes to offer
a large number of options allows them to
appeal to a wide range of target markets,
and hence increases their ability to create
more homogeneous risk pools (ie proxy risk
rating).

The MSA requires that each benefit option
must be self-sustaining such that gross
contribution income generated from each

85.

86.

87.

88.

89.

option should be sufficient to cover members’
claims in that benefit option. More specifically
Section 33 of the MSA states that:

(b) “each benefit option needs to be self-
supporting in terms of membership and
financial performance”; and

(c) is financially sound; and

(d) will  not jeopardise the
soundness of any existing
option within the medical scheme.

financial
benefit

However, in practice, this does not occur
as risk pooling occurs at a medical scheme
level. In many cases, medical schemes
create both risk and income cross-subsidies.
Furthermore, the CMS has been unable to
enforce risk pooling at an option level.

Stakeholders agree with the statement
above that medical schemes proxy risk rate.

Furthermore, stakeholders told the HMI
that medical schemes do not embark on
innovative measures to assist high risk
individuals through the health system as this
will attract additional high risk members to
the scheme.*!

Other stakeholders dispute this, arguing
that medical schemes are unable to prevent
higher risk members from joining their
medical schemes due to open enrolment and
community rating. They therefore implement
managed care initiatives to manage
treatment costs for these members.*?

The HMI heard evidence that medical
schemes cross subsidise their benefit
options to ensure the sustainability of
their medical scheme as a whole. Medical
schemes create risk subsidies as well as

39.

40.

41.

42.

Van den Heever, A. M. (2012). The role of insurance in the achievement of universal coverage within a
developing country context: South Africa as a case study. BMC Public Health, 12, (Suppl 1): S5.

Kaplan J and Ranchod S. 2015. An actuarial perspective on medical scheme benefit deign. Presented
at the Actuarial Society of South Africa’s 2015 Convention17—18 November 2015, Sandton Convention

Centre: Johannesburg.

MMI comments on the Revised Statement of Issues published by the Health Market Inquiry team on 11

February 2016, p 5.

DH and DHMS response to HMI request for input on the need for and impact of selected interventions to
address regulatory gaps within healthcare financing, with the aim of strengthening competition, p 22.
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91.

92,

income cross subsidies. Risk subsidies are
created through a cross-subsidy from the
middle to lower contribution bands to higher
contribution bands (comprehensive plans)
that typically have sick, elderly as well as
risk averse people. If these comprehensive
plans had to be self-sufficient, then they
would become more expensive. This would
incentivise members to buy down to cheaper,
less benefit-rich options. This would result
in a decrease in gross contribution income
for the medical scheme without an equal
decrease in claims which could make the
medical scheme unsustainable. Ultimately, it
could contribute to what the industry terms
the actuarial death spiral.

Stakeholders told the HMI that the current
PMB regulation makes it impossible
for medical schemes to offer affordable
products to the low income market that will
be self-sustainable.*® It also appears that
some medical schemes subsidise their low
cost benefit options, in what is essentially an
income based cross-subsidy.

The CMS indicated that it is concerned
over benefit options with fewer than 2 500
members at a benefit option level. This is
because just one catastrophic medical event,
such as Gaucher’s disease, may be enough
to cripple the financial position of the benefit
option. There are currently 29 open* and 30
restricted medical scheme benefit options
that have fewer than the 2500 members.

The CMS may de-register a benefit
option if it continuously does not meet the
requirements of Section 33(b) (membership
and financial performance), and enforce risk
pooling at an option level. However, the CMS
explained that closing a comprehensive
option, for instance, may increase costs
of the other options. This, in turn, could
create affordability challenges for members,
beneficiary movement between options, and
pricing uncertainty for the medical scheme as

93.

94.

a whole and destabilise the medical scheme.
Thus, de-registration of benefit options is the
last resort. They first require the loss making
option to submit its strategy to turn the option
around. The CMS’s approach is to strike a
balance between the overall stability and
financial soundness of the medical scheme
with the requirement for options to be self-
sufficient.*®

There is consensus among stakeholders
that there are fragmented risk pools, and
as a consequence there are residual risk
pooling failures. However, there are mixed
views on how these fragmented risk pools
and residual risk pooling failures should
be addressed. Some medical schemes,
administrators, and hospital groups are in
favour of an REF. Stakeholders in favour of
a mechanism to equalise for risk, particularly
for PMBs, explain that medical schemes’
individual risk pools are small. Smaller
risk pools have less predictable healthcare
costs and lack the ability to withstand
sudden large, unpredictable claims. The
lack of a mechanism to standardise for risk
limits the ability to achieve the equity goals
envisaged under the SHI and prevents
competition based on the efficient delivery
of service. They also argued risk selection
failures results in a consolidation of medical
schemes with weaker risk pools, which may
have nothing to do with their efficiency or
product offering.

Stakeholders like the Congress of South
African Trade Unions (Cosatu), however,
are not in favour of the development
and introduction of risk equalisation
mechanisms,*  but not necessarily on
material grounds. Rather, they argue that
the focus of Government should be on the
development and implementation of the NHI
and not on the REF. Some stakeholders
have also cautioned that there will be net
payers into, and net receivers in the system.

43.

44.

45.

46.

Medscheme Submission to the HMI on Healthcare Financing Regulatory Framework and the impact it has
on Competition in the South African Private Healthcare Sector, 19 January 2018, p 6.
Council for Medical Schemes Annual Report 2016/2017- this includes benefit options from LMS that have

merged with Bonitas and are recorded under Bonitas.

Council for Medical Schemes Submission to the HMI on Healthcare Financing Regulatory Framework,

2018, p 11.

National Education, Health and Allied Workers’ Union on behalf of COSATU presentation at the Public

Hearings 1 Day 3 p 159
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Some of the net payers are medical schemes
that may target lower income earners or are
restricted medical schemes with younger
members. The medical schemes that
become net payers into the system may
have to increase their contributions in the
short-term which could harm these lower
income earners.

The HMI agrees that there is proxy risk
rating and cherry picking in the open
medical scheme market. The absence of an
REF creates a clear incentive for medical
schemes to use benefit design to force
members to risk-select. Medical schemes
have introduced the wide range of benefit
options as a way to induce clients to self
select, based on their own perceived risk,
which is often termed innovation.

This has resulted in a fragmentation and
dilution of risk pools as medical schemes
are, in theory, supposed to manage each
benefit option as a separate risk pool.

The HMI considers the absence of a risk
equalisation mechanismin private healthcare
to be a structural flaw and regulatory failure
that weakens competition based on efficiency
between medical schemes. Furthermore, it
undermines the pooling of risk and equity
goals envisioned in the MSA and in particular
the protection of sicker and older members.

The resultant adverse effect on competition is
that consumers are unable to make effective
choices by comparing price and value.

The inquiry’s claims data analysis revealed
that two very large medical schemes, as
well as smaller restricted medical schemes,
are able to control the unexplained factors

that drive expenditure more than medical
schemes in the middle of the size range.
These problems are compounded for
the smaller open medical schemes by
increases in age and disease burden which
make this group subject to the highest
inflationary pressure. Smaller risk pools
reduce predictability of healthcare costs.
They also limit the population over which the
same medical scheme can spread its risks
and hence increase contribution rates and
make affordability more difficult.*” Cherry
picking could result in vulnerable members
on medical schemes with relatively higher
risk profiles facing increasingly unaffordable
contribution levels relative to other schemes.

100.Achieving universal coverage through a

SHI model was not widely supported and
thus the implementation of the supporting
proposals, which included REF, stalled.
However, the introduction of an industry
wide risk pool is an essential step to creating
a unified healthcare system and a national
risk pool. The proposal of the introduction
of an REF is discussed in detail in the
recommendations chapter.

COMPETITION ON BENEFIT OPTIONS

101.Consumers wishing to purchase medical

cover face a daunting task of selecting from
22 open medical schemes and 185 benefit
options*® that are neither standardized nor
comparable.*® PMBs are the only common
feature in benefit options. But beyond
PMBs, option cover varies significantly
between medical schemes.

102.The CMS has classified the options into

three broad categories: traditional®®, new
generation® and hospital plans®. Within
each of these broad categories, the benefit

47.

48.

49.

50.

51.

52.

Health Market Inquiry. (2017). Report on analysis of medical schemes claims data - initial cost attribution

analysis, p40 - 67.

Council for Medical Schemes Annual Report p 27 2016/2017. This figure includes Efficiency Discount

Options.

If consumers join medical schemes through their employers, this is reduced as the benefit options are

limited to the employer selected medical scheme options.

The traditional plans cover almost all medical expenses and include benefits for in-hospital, day-to-day
expenses and chronic medication, subject to the rules of the scheme.

The new generation plans have a savings component and cover almost all medical expenses and include
benefits for in-hospital, day-to-day expenses and chronic medication, subject to the rules of the scheme.
The hospital plans cover healthcare expenses only for in-hospital treatment. Members are responsible for
their own day-to-day medical expenses. It is important to note that although these plans are categorised as
hospital plans they are required to pay for all PMBs regardless if the treatment occurs in or out of hospital.
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options are delineated into narrower
groupings. Some medical schemes may
offer their members combinations of
traditional and new generation plans.

103.Added to this, medical schemes have

introduced efficiency discount options
(EDOs) as a means to control costs,
particularly for the treatment of PMBs. A
member pays a discounted contribution to
join a benefit option (that could fall within any
of the three broad categories) that requires
the member to utilise provider networks.
There is no clear list of which benefit options
fit in which group, and there is no uniformity
across medical schemes’ benefit options,
even within the broad types of categories.
Furthermore, some benefit options shift
between the broad categories as medical
schemes change the composition of their
benefit options over time.

104.Individuals face a trade-off between price

and richness of cover as they tend to
narrow their selection to options based on
their health status and that fall within their
affordability band. Lower income earners,
or the young and healthy, for example,
will select between the various hospital
plans. Higher income earners, or the sick
and/or elderly, will select between more
comprehensive plans.

105. Asthe medical scheme market consolidated,

so too did the total number of benefit options
as the number of benefit options declined
from 391 in 2006 to 331 in 2017.5 However,

106. Employer

the average number of benefit options per
open medical scheme increased from 5.4 in
2006 to 6.5 in 2016. The restricted medical
scheme market has fewer benefit options,
on average, than open medical schemes.
The average number of options increased
slightly from 2.1 in 2006 to 2.3 in 2016.%*

groups without their own
medical scheme select one or a handful
of preferred open medical scheme(s) that
their employees must join as a condition
of employment. Open schemes compete
for these employer groups.®® About 50%
to 70% of open medical scheme members
join through their employer group.®® Where
employers offer only one medical scheme,
their employees have no choice in medical
scheme membership, but can only select
their preferred benefit option.” Brokers
explained that employers are increasingly
allowing employees to select between more
than one medical scheme in what is known
as split risk.

107.Stakeholders stated that consumers are

attracted to a particular scheme based on
the contribution (affordability relative to
income levels), level of co-payments and
benefit design which includes richness of
cover and whether or not the consumer must
use a network.®® Medical schemes have to
balance the affordability with the richness
of cover to ensure that the medical scheme

53. Council for Medical Schemes Annual Report 2006/2007 p 72, Council for Medical Schemes Annual Report
2016/2017 p 27.

54. Council for Medical Schemes Annual Report p 129.

55. BHF submission to the Inquiry, 29 September 2014, Discovery Health Submission to the Competition
Commission Market Inquiry into the Private Health Sector, 17 November 2014 p xvii, Submission of
Profmed Medical Scheme to the Panel of the Inquiry into the Private Health Sector p 31.

56. Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health
Sector, 17 November 2014, p 168. Telecon with Afrocentric Distribution Services on 21 February 2018.

57. Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health Sector, p 31.

58. Health Market Inquiry ‘Summary of Results from the Healthcare Consumer Survey, 18 November 2016’ p 7
& 8. Fedhealth Medical Scheme First Submission to the Market Inquiry into the Private Healthcare Sector,
31 October 2014, p 18- 20, DHMS Competition Commission Submission: Private Healthcare Market
Inquiry, 17 November 2017 p 48, Discovery Health Submission to the Competition Commission Market
Inquiry into the Private Health Sector, 17 November 2014,p 56-57, Discovery Health and DHMS response
to HMI request for input on the need for and impact of selected interventions to address regulatory gaps
within healthcare financing, with the aim of strengthening competition, 2018 p 3, Submission of Bestmed
in Accordance with the Guidelines for Participation in the market inquiry into the private healthcare sector

issued on 1 August, submitted on 31 October 2014, p 63.




108.Consumers

stays financially sustainable. Profmed is
concerned that selection of medical scheme
and/ or benefit option based on price only
may result in sick members selecting a
cheaper benefit option with insufficient
cover.*®

agree that the process
of selecting a benefit option and the
information available from medical schemes
are complicated.®® This complication arises
from the substantial amount of information
members receive and the terminology
medical schemes use to describe the
benefits. Some medical schemes state
that members want easy-to-understand
benefits.®

109. Stakeholders state that the number of

benefit options also makes it more complex
for members to understand what they can
claim for and from where their claims will
be paid. Medical savings accounts increase
this complexity as consumers do not always
know whether the administrator paid their
claims from their savings or the risk pool.
Rubicon Performance Consulting Solutions
stated that there is a need for clarity on
savings plans, including investment of
contributions. They found that members
pay their contributions, plus savings
components, and then still have out of
pocket expenses for mandatory cover items
such as drugs.®

Discovery Health recognises the
complexity consumers face in relation to
reimbursement of claims as it states: “It's
important that when we design our benefit,
that we also have in mind the administration
issues regarding the benefits, so when an
insured network benefit is designed, we
don’t expect a member to fully understand

110.

111.

112.

113.

continuously where they are in their journey
in terms of the administration process. So
we will tell you in terms of a claims statement
where we have paid certain benefits from
which specific benefit categories.”®® [own
emphasis]

Furthermore, members need education on
preserving their savings in their medical
savings accounts to prevent out of pocket
expenditure when health needs arise.
Medical savings accounts are, according
to Discovery Health, “more appropriate for
financially sophisticated members who are
able to monitor and manage expenditure.”®

Providers also find that the medical scheme
benefit option environment is complicated.
Mediclinic® states that providers find that
the high degree of variation in the design
of medical scheme benefit options creates
complexities for healthcare providers.
Benefit options have a variety of features
such as co-payments, deductibles,
exclusions, formularies and networks.
These impact provider reimbursement and
impact how they ‘deliver care to patients,
for example the choice of pharmaceuticals
used and the type of facility in which a
clinical service is provided.

Stakeholders also identified concerns
related specifically to medical savings
accounts. Some stated that moral hazard
applies to both members and providers
for medical savings accounts. Providers
should not know what members’ medical
savings balances are as they may adjust
their treatment accordingly.®®

Medscheme raised the concern that
medical savings accounts limit the medical
scheme’s ability to influence how patients

59.
60.
61.
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63.
64.
65.

66.

Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health Sector p 31.
Health Market Inquiry ‘Summary of Results from the Healthcare Consumer Survey 18 November 2016’ .
Fedhealth Medical Scheme First Submission to the Market Inquiry into the Private Healthcare Sector 31
October 201418-22. Cape Medical Plan Submission for the Public Hearings 2016 p 13.

Rubicon Performance Consulting Submission to the Healthcare Financing Seminar,2018, p 10.

Testimony by Mr Streak at the public hearings to the Health Market Inquiry, 3 March 2016 (transcript p 95).
Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014, p 32.

HMI's Healthcare Regulatory Framework Document Of 1 December 2017 / Mediclinic's Submissions, 9

January 2018.

Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014, p 32.
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115.

get treated through using provider networks
and co-payments. A medical scheme cannot
enforce health resource initiatives such as
specialist care through a primary care giver,
formularies, protocols and networks since
savings can be used as the members desire
(to pay health related expenditure).” Similarly
medical schemes design benefit options to
include co-payments to influence member
behaviour, but the effect of the co-payment is
weaker with medical savings accounts. Day-
to-day benefits paid from risk, together with
managed care efficiency rules, better achieve
the ideals and aims of day-to-day pre-funded
cover, even if there is some moral hazard.
Efficiency gained from coordinated care (and
therefore reduced hospitalisation) outweigh
the cost of moral hazard.®®

In addition, medical schemes face a risk
stemming from the fact that members can
access their full medical savings balance at the
beginning of the year. Cash strapped patients
who need access to funds to pay for their care
at the beginning of the year pose a potential
bad risk for medical schemes if the member
terminates his or her membership early.®®

As explained in the section titled “Partial
regulatory framework for medical schemes”
medical schemes have an incentive to risk
select through their benefit options. Medical
schemes appeal to the younger and
healthier members through their benefit
design (among other things). In general,
younger people tend to earn less and this
would make them more likely to be price
sensitive. They often are unable to afford
expensive medical scheme packages, and
may not need comprehensive benefits.
McLeod and Grobler provide examples
of how medical schemes structure their
benefits to ‘differentiate between the young
and healthy and older and chronic patients:

107.1 Differentiated benefits for oncology,
organ transplants and dialysis;

107.2. Differentiated benefits for internal
prosthesis as older patients are more
likely to require this benefit;

116

117.

118.

107.3. Differentiated benefits for chronic
medication with some benefit options
providing just the PMBs, while others
cover many more chronic diseases as
well as richer formularies; and

107.4.0lder and chronic patients typically
require more comprehensive out-of-
hospital benefits’®

. From a consumer welfare perspective there

are advantages and disadvantages arising
from product differentiation. On the one
hand it allows suppliers to serve a variety
of consumer needs through differentiated
offerings. On the other hand, however, a
large selection of diferentiated products
could render consumers powerless and not
able to perform their indispensable role of
selective choice, which is essential for a
healthy competitive environment. A large
number of differentiated benefit options
makes it difficult for consumers to compare
the price and richness of cover of different
benefit options. They are also not able to
compare the quality of the providers the
medical schemes contract with as there is
little to no information on quality available.

The lack of a uniform way of classifying
benefit options across the industry creates
confusion for members. The CMS, health
actuaries, brokers and medical scheme
administrators all have varied ways of
classifying benefit options. Consequently,
members only really become aware of the
details of the products that they purchased
(ie the particular medical scheme and
benefit option) when they try to claim and
usually when the cover is partially paid or
not paid at all.

Product differentiation is a response by
medical schemes to the absence of a
risk equalisation mechanism. It is also a
characteristic of an oligopolistic market
strategy to avoid direct price competition.
The inability of individuals to compare

67.
68.
69.
70.

Medscheme submission to HMI on Healthcare Financing Regulatory Framework, 19 January 2018 p.11
Medscheme submission to HMI on Healthcare Financing Regulatory Framework, 19 January 2018 p.11
Medscheme submission to HMI on Healthcare Financing Regulatory Framework, 19 January 2018 p.11
Mcleod H, and Grobler P, “The role of risk equalisation in moving from voluntary private health insurance to
mandatory coverage: experience in South Africa (p 167).
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options effectively provides medical
schemes with limited incentives to contract
effectively or innovatively with providers.
The lack of transparency on what providers
charge reduces the ability of scheme
members to monitor prices and quality.

119. All these options are therefore not actually

helpful to consumers in having more clarity
and understanding. Fewer options may be
more beneficial.

Benefit design

120.As already stated, medical schemes must

121

cover PMBs, but beyond this, benefit
options vary based on their design. The
HMI’s analysis of the claims data revealed
that there is uniformity over the benefit
design in respect of in-hospital claims.” For
in-hospital claims, we found that 95.25% of
the claimed amount was paid from risk. This
did not vary significantly between medical
schemes.” The difference in benefit design
is more obvious in the out-of-hospital
payment sources. For example, many more
of DHMS’s benefit options have a savings
component compared to Bonitas, which has
more traditional options that do not include
savings components. Therefore a larger
percentage of out-of-hospital claims were
paid from savings for DHMS (at 47,34% for
2014) compared to 7.62% for Bonitas. In
fact DHMS had the highest out-of-hospital
payments from savings.”

.When looking at the percentage of out-
of-hospital claims that were unpaid, we
found that GEMS, Bonitas and South
African Police Services Medical Scheme
(POLMED) showed the lowest rates, which
are also decreasing over time’.

122.When looking at the different categories

of benefit options, the inquiry found that

savings benefit options are growing faster
than other benefit options’. Comprehensive
options provide the richest benefits, but
also cost the most. The analysis revealed
a decline in the proportion of beneficiaries
belonging to comprehensive options, which
supports the hypothesis of beneficiaries
moving to cheaper options (or buying down)
overtime’. However, itis also worth pointing
out that the cheaper benefit options, which
are the network and hospital plans, did not
increase as much as the savings, and to a
lesser extent traditional options.

123. The HMI shares the stakeholder views that

the phenomenon of members buying down
to cheaper benefit options is problematic as
it could potentially worsen both benefit option
risk pools. When members buy-down to
cheaper benefit options they are still entitled
to full cover for PMBs. However, the medical
scheme is worse off as the medical scheme
collects lower contributions for that member
on the lower/ cheaper benefit option.

Benefit options with medical savings
accounts

124.Medical savings accounts are a significant

feature of South African medical scheme
market. According to the CMS 2016/17
annual report, in the year to 31 December
2016 medical scheme members made
approximately R16.2 billion in contributions
to medical savings accounts. In other words
9.9% of total gross contributions made by
medical scheme members went to medical
savings accounts’’.

125. Medical savings accounts are more common

in the open medical scheme environment
with 66% of open scheme beneficiaries on
plans that offered some form of savings,
compared to just 20% of restricted scheme
beneficiaries in 2016.”® Open scheme

71.
72.
73.
74.
75.
76.
77.
78.

Report on Analysis of Medical Schemes Claims Data; A Focus on Funders: 15 December 2018 Table 1 p 6.
Report on Analysis of Medical Schemes Claims Data: A Focus on Funders: 15 December 2018 Table 4 p 8.
Report on Analysis of Medical Schemes Claims Data: A Focus on Funders: 15 December 2018 Table 9 p 12.
Report on Analysis of Medical Schemes Claims Data: A Focus on Funders: 15 December 2018 Table 10 p 13.
Report on Analysis of Medical Schemes Claims Data: A Focus on Funders: 15 December 2018 Table 27 p 29.
Report on Analysis of Medical Schemes Claims Data: A Focus on Funders: 15 December 2018 Table 27 p 29.
Council for Medical Schemes, Annual Report 2016/2017, p 175

McLeod & Mclintyre (2008, 7) state that in 2005, 87.5% of open and 49.0% of restricted scheme
beneficiaries were covered by medical savings accounts. It is not clear exactly what is meant by “covered
by medical savings accounts”. If the definition is the same as we have used in 2016/17, then substantial
decreases have occurred in medical savings accounts availability over the period.




members contributed a larger portion of
their gross contribution income to savings
accounts at 13.9% compared to 6.2% for
restricted scheme members. In 2006, the
respective numbers reported by the CMS
were 16.2% and 14.4%,” suggesting that
some decrease in medical savings account
contributions has occurred over time, and
that this has been particularly marked in
restricted schemes.

126. The size of medical savings accounts vary

per medical scheme and benefit options.
Members made some contributions to
savings accounts in 128 of the 3232 benefit
options in 2016, but in only 25 of those plans
did savings contributions attain the statutory
maximum of 25%.8" It is also worth noting

that some benefit options with medical
savings accounts feature high deductibles.
In these instances, members first use their
savings and then have to pay a certain
amount out of pocket for payment of non-
PMBs before they reach what has been
termed an above threshold benefit. Once
the member reaches the specified level of
co-payment then the medical scheme pays
providers from the risk pool.

127.The CMS data also includes information

on claims against savings and risk. This is
shown in Table 5.4. As shown, on average
the proportion of savings paid out is
slightly higher than the proportion of risk
contributions paid out.

TABLE 5.4: CONTRIBUTIONS TO AND CLAIMS AGAINST RISK AND SAVINGS, 2016

PRICES

Risk contribution| Riskclaims | Risk claims as % Savings Savings claims (Savings claims as
of risk contribution a % of savings
contributions contributions
pabpm (R) pabpm (R) % pasbpm (R) pasbpm (R) pasbpm (R)
2000 241,10 750,70 89.3% 1234 1101 89.2%
2001 9524 792,40 83 2% 127.8 1129 89, 1%
2002 1004,2 832,00 82,0% 131,9 13,6 86.1%
2003 1065,9 459,60 0.2% 1506 154 833%
2004 1145,2 499,70 7R.6% 162 136,72 84.1%
2005 11371 956,30 841% 176 148,9 81.5%
2006 1177.6 992,00 88.0% 1835 175,2 95.5%
007 1136,5 983,70 86,6% 1618 151,2 93 4%
2008 1116,7 970,00 86,9% 155,2 146,1 9, 1%
2009 1166,3 1042,20 89.3% 152,3 146 95,9%
200 1XM%.9 107,50 87.3% 153,3 145,2 u.
2m 1774,0 1102,30 86,5% 153,2 143,8 3.7%
2012 17894 1130,60 87, 7% 1,2 143,6 3,1%
213 13724 1143,50 86,5% 162 150,72 2.M
24 13380 115,30 o0,8% 1671 1559 3.3%
25 13804 126130 o1 4% 175,6 164,8 3.8%
26 1391,1 1280,70 21% 1773 168,5 3.%%
Avergae B6 A% 91, 2%

Source: Council for Medical Schemes Annual Report 2016/17, HMI Calculations p. 181

79.
80.

81.

100

Council for Medical Schemes, 2016/2017, p 180

Council for Medical Schemes Annual Report 2016/2017. This is the total number of benefit options as of
March 2016. The HMI uses the March 2016 number as we looked at the contributions made to benefit
options for the year ended 31 December 2016 as reported in the Council for Medical Schemes Annual

report 2016/2017
This includes EDOs
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129

130.

131

.Medical savings accounts seek to increase
the incentive for members to take into
account the cost effect of their discretionary
healthcare consumption and to pay for non-
PMB cover, such as GP visits.

It is not clear to the HMI that members
regard medical savings accounts as their
own money. In practice, consumers likely
regard medical savings account funds as
a sunk cost, with reimbursements out of
medical savings accounts as essentially
“free” expenditures. Because it is difficult
to access this free money any other way,
healthy consumers may have incentives
to overspend on unnecessary items and
embark on fraudulent purchases (of non-
healthcare items) to access the funds. In
addition, while members can transfer funds
between schemes or withdraw them (after
paying tax), members cannot transfer these
funds into retirement savings accounts, for
example. The June 2017 Constitutional
Court ruling that medical savings accounts
are part of medical schemes’ assets,
removes the obligation on schemes to pay
interest on these funds. This may further
weaken any sense of ownership of this
money that scheme members have.

Itis difficultto illustrate that savings accounts
have influenced how members spend
on health care as it is likely that healthier
people select savings accounts. Medical
savings accounts are more prevalent in
the open medical schemes environment
compared to restricted schemes. The
HMI did not receive evidence showing
that restricted medical scheme members
are more cautious over their healthcare
expenditure than open medical schemes.

.There is implicit cross-subsidisation
between the healthy and the sick in a
medical scheme’s risk pool. A key source
of the distributional effects of medical
savings accounts is the extent to which
they reduce payments into the risk pool.
These medical accounts allow individual

scheme members to carve out a portion
of their contributions from the shared risk
pool, and reserve it for their own use, which
reduces this cross-subsidisation function,
and thus is to the disadvantage of the
unhealthy 8. Instead, only inter-temporal
cross subsidisation occurs, and only if the
individual successfully saves funds over
long periods — savings when young and
healthy can then be used by the individual
when/if their health deteriorates. This is
because healthier people can retain their
tax subsidised medical savings accounts
until the need arises, or they can use this
money to pay for services that their medical
schemes may not necessarily cover.

132.Funders also state that medical savings

accounts reduce adverse selection in
healthcare insurance. Because medical
savings funds are taken out of the risk
pool, they reduce the amount of cross-
subsidisation of high risk individuals by
low risk individuals. This may increase
the uptake of health insurance by low risk
individuals. The HMI is of the view open
medical schemes have a commercial
rationale for introducing medical savings
accounts as these savings could be one of
the tools medical schemes have introduced
to attract younger and healthier members.
The data supports this.

133.The further fragmentation of the risk pool

runs contrary to the concern about this issue
expressed in the 2017 NHI White Paper
and will erode the objective of achieving
social solidarity in the funding of healthcare
systems.

134.Furthermore, the HMI notes that, in practice

health care expenses are unequally
distributed across populations. Healthy
individuals may have health expenses so
low that they do not need most of their
medical savings, let alone access to the risk
pool; while those with the greatest expenses
will find their medical savings covering only
a trivial portion of these costs, which are
often in any case not discretionary, and thus
not subject to a moral hazard in expenditure
decisions.

82. Deber, R.B., Forget, E.L, & Roos, L.L. (2004) Medical savings accounts in a universal system: wishful

thinking meets evidence. Health Policy 70, p 52
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135.As Table 5.4 shows, on aggregate

members spend an even higher proportion
of their savings contributions than they do
of risk contributions. Medical saving funds
are distributed much more equally across
scheme beneficiaries than total healthcare
costs. If medical savings accounts are
mostly being depleted, then this would
be consistent with most healthy people
spending most of their medical savings,
possibly unnecessarily. Claim payments
out of risk, however, are probably more
concentrated among fewer, sicker people.
This initial data is consistent with the
hypothesis that medical savings accounts
encourage more unnecessary expenditures
by the healthy, while removing funds from
the risk pool that would otherwise cross-
subsidise the unwell.

136. Medical savings accounts may change the

incentive structure medical schemes face.
Claim refunds paid out of the risk pool (which
are typically for PMBs or for in-hospital
claims) go directly to the sustainability of
the insurer, and thus the medical scheme
has an incentive to manage the value of
these claims. The incentive to manage
expenditure may not be sufficiently strong
as medical schemes are able to pass
increasing healthcare costs on to members
through increased contributions. Claims
paid out of savings do not affect scheme
sustainability, and the scheme has little
incentive to manage these costs.

137.Medical savings accounts may influence

provider incentives as well. If providers
know that the patients belong to a benefit
option with a medical savings account, they
may assume that extra expenditures will
have no cash flow impact on the consumer,
and thus that the consumer will be fairly
price insensitive.

138. Given these issues with supplier behaviour,

102

and that expenditure paid for from
savings accounts is the member’s money,
medical schemes appear to spend a
disproportionate amount of time managing
consumer moral hazard through medical
savings account design, rather than trying
to address supplier moral hazard. Medical

schemes should look for ways to address
total healthcare expenditure members
face by looking at innovative methods of
service delivery. Effective contracting with
providers would offer medical schemes with
an alternative way of dealing with member
moral hazard.

ANTI-SELECTION IN RELATION TO
MEDICAL SCHEME MEMBERSHIP
AND ITS PROPOSED SOLUTION -
MANDATORY MEMBERSHIP

139. Anti-selection refers to the possibility
that beneficiaries join medical schemes
when they anticipate a need of care or a
greater chance to incur healthcare costs.
Anti-selection is a challenge for private
healthcare markets in general.

140.In addition to the absence of the REF, the
other two issues on the unfinished agenda
toward implementing the SHI include the
introduction of income cross-subsidies, and
the creation of a mandatory environment.

141.The income cross-subsidies entailed the
removal of the tax subsidy on medical
scheme contributions and replacing it with a
direct subsidy per person. Akey problem with
the tax subsidy was that it was ineaquitable;
it had no impact on the people earning below
the tax threshold and had the biggest impact
for the highest income groups. The income
cross-subsidy would replace the tax subsidy
and would be the same amount per person,
equivalent to the amount spent per person
in the public sector. It was envisaged this
would provide substantial relief to the lower
income groups and make contributions more
affordable for these households. The direct
subsidy per person would be sourced from
tax revenue and paid from government to the
REF. The REF would in turn make monthly
risk adjusted payments of this amount to
medical schemes.

142.The creation of a mandatory environment
entailed raising an income related
contribution for the difference between the
price of the minimum benefit package and
the public sector subsidy (discribed in the
previous paragraph). This amount would
be paid to the REF together with the direct
subsidy per person, enabling the REF to
make monthly risk adjusted payments to
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medical schemes in respect of the total
minimum benefit package. This income
related contribution would be mandatory for
all people earning over a certain amount.
None of these reforms was implemented.

143.Mandatory health insurance membership
eliminates perverse selection incentives.
Since membership of Medical Schemes
is not mandatory in South Africa, medical
schemes can implement late joiner
penalties and waiting periods. In addition,
many employers require employees to
join a medical schemes as a condition of
employment, even if the employer does not
have its own restricted scheme, and these
interventions mitigate against anti-selection
to some extent.

STAKEHOLDER VIEWS ON ANTI-
SELECTION IN RELATION TO MEDICAL
SCHEME MEMBERSHIP AND ITS
PROPOSED SOLUTION - MANDATORY
MEMBERSHIP

144.Some stakeholders are of the view that
there is systemic anti-selection against

145.

146.

147.

medical schemes where beneficiaries join
or change medical schemes when they are
in need of care. They argue that this poses
an immediate risk to medical schemes and
that it is one of the factors contributing to
increases in healthcare expenditure through
higher utilisation.

Stakeholder categorisation of factors
driving anti-selection includes age, gender,
disease burden, type of benefit, affordability,
population group differences, value and
quality of services offered to members,
broker behaviour and health insurance
market.

Stakeholders explained that systemic anti-
selection is evident from Figure 5.6 which
illustrates that individuals leave medical
schemes in their teens and twenties when
their need for healthcare coverage is low,
and join again when they are either of child
bearing age or when they anticipate greater
healthcare needs.

Figure 5.6 also illustrates that there is an
increase in membership as a percentage of

FIGURE 5.6: DEMOGRAPHIC STRUCTURE OF MEDICAL SCHEMES FOR 2006 AND 2016
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total membership of those under the age of 150.Regardless of this, stakeholders state

nine and those over the age of 54. There is that in addition to the higher average
a clear dip in membership for the 20 to 24 age of open medical schemes, voluntary
year old category. members of these schemes (ie not part of

an employer group) have higher chronic
disease prevalence, and claimed more than
members of restricted medical schemes,
or compared over time.® These examples
include multiple sclerosis, musculoskeletal
conditions, breast cancer, pregnancy and
| ayge Ui chronic renal failure.®” There has been a
of medical scheme beneficiaries increase decrease in the number of members who

healthcare costs by 1.3% per annum. do not claim during a particular year over
Allowing for changes in chronic disease the last eight years. This signals a worse
prevalence adds a further 0.6% per annum risk profile for open medical schemes

to healthcare costs. than restricted medical schemes and is a
result of anti-selection in the open medical
scheme environment.

148. Insight Actuaries explain that anti-selection
is evident as there are a number of people
between the age of 20 and 34 who are
above the tax threshold but who do not
join medical schemes.® Their calculations
show that changes in the age distribution

149. Stakeholders point to the average age of
open versus restricted medical schemes
to illustrate anti-selection. The average 151.Other stakeholders say that the current
age of restricted medical schemes is lower demographic structure is less a result
at 30.6 for 2016 compared to the average of anti-selection but more a feature of
age for open medical schemes at 34. demographic changes brought about from
Usually membership of a restricted medical an increase in membership of those who
scheme is a condition of employment which historically, were uninsured as shown in

prevents anti-selection. In 20086, just before Figure 5.7. This figure also shows that the
the establishment of GEMS, the difference double hump is most pronounced for the

in age between open and restricted medical
schemes was minimal, with the average
age of open medical schemes slightly lower
at 31.5 compared to restricted medical
schemes at 31.8.8% It may also be that
the decreasing age of restricted medical
schemes and the increase in age of the
open schemes is due to the introduction of scenario, in time, the bigger dip for the

GEMS as many of the younger government black population will gradually level out as

employees may have moved from open the income related patterns normalise.
medical schemes to this restricted medical

scheme.

black population. This could be a result of
black families joining medical schemes,
whereas previously, their parents were not
members. The initial drop off in this category
is likely to be income related. The other
population groups experience a milder dip,
suggesting limited anti-selection. In this

83. Insight Actuaries and Consultants, Expert Report of Barry Childs; Prepared for Netcare Limited in relation
to the Competition Commission Healthcare Market Inquiry. 2015, p 56.

84. The average age of medical scheme beneficiaries increased from 31.6 in 2011 to 32.5 in 2016. Council for
Medical Schemes Annual report 2016/2017.

85. Council for Medical Schemes Annual report 2006/2007.

86. Medscheme submission to the HMI on Healthcare Financing Regulatory Framework 2018, p 2; DH and
DHMS response to HMI request for input on the need for and impact of selected interventions to address
regulatory gaps within healthcare financing, with the aim of strengthening competition, p 8.

87. Council for Medical Schemes submission to the HMI Discussion Document on Healthcare Financing
Regulatory Framework, 22 January 2018 p, Discovery Health and DHMS response to HMI request for
input on the need for and impact of selected interventions to address regulatory gaps within healthcare
financing, with the aim of strengthening competition, p 16.
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FIGURE 5.7: AGE BY POPULATION GROUP FOR BENEFICIARIES OF MEDICAL
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152. The HMI also heard that the unaffordability®
of medical schemes incentivises a level of
anti-selection, as potential members delay
joining a medical scheme until they can
afford it, which is typically when they are
older. People can join up to the age of 35
without being penalised.

153.Some stakeholders argue that real growth
in the medical scheme environment
is constrained by the high level of
unemployment (at 26.7%)% and informal
employment (with irregular income) in
South Africa. The initial dip in Figure 5.6
above illustrates the inability of young adults
to afford medical scheme membership
after no longer belonging to their parents’
medical schemes. Employment prospects
for the youth or young adults is limited with
unemployment between at 33% for 25 to 34
year olds.®® Members join medical schemes
at a later age when they can afford it.

154.GEMS provided an example of how
affordability affects its membership

numbers. The medical scheme experienced
negative membership growth in the first two
quarters of 2015 following its membership
fee increase. The number of principal
members increased in August that year
after the implementation of an increase in
the employer subsidy (with the previous
subsidy increase being in 2011). %

155.While membership is not mandatory,

medical schemes can, and do, implement
underwriting through applying late joiner
penalties and waiting periods. However,
some argue that the current level of
underwriting is not sufficient to deter
anti-selectors. Stakeholders argue that
mandatory membership is required to
address anti-selection. Proponents of
mandatory membership argue thatif medical
scheme cover was made mandatory for
those above the tax threshold, the average
cost of membership would come down by
approximately 10%. ®2

88. Medscheme Submission to the HMI on Healthcare Regulatory Framework 2018, p 3, Discovery Health
and DHMS submission to the HMI on Healthcare on Financing Regulatory Framework, 2018 p 7.
89. Statistics South Africa ‘Quarterly Labour Force Survey’ Quarter 1: 2018, 15 May 2018.1t is worth noting that

the expanded unemployment rate is even higher at 36.7%.

90. Statistics South Africa ‘Quarterly Labour Force Survey’ Quarter 1: 2018’ 15 May 2018
91. GEMS written submission to the Public Hearings, 1 March 2016, p 29.
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156. Anti-selection is present and entrenched in
the South African system. Various factors
contribute towards anti-selection within the
private healthcare market, but affordability
is perhaps the most pronounced.

157.Growth in medical schemes is constrained
by both the level of unemployment and
cost of medical schemes. South Africa has
a very high level of unemployment and
informal employment with irregular income.
Employment prospects for the youth or
young adults is limited with unemployment
at 33% for 25 to 34 year olds. Furthermore,
above inflationary increases in medical
scheme contribution rates have forced
many households to make difficult decisions
regarding their private healthcare cover.

158.Many people have the perception that the
public health sector provides poor quality
healthcare. This results in their demand
for private healthcare to be inelastic.
Individuals will be more likely to anti-select
against medical schemes in a market where
the public sector provides a competitive
constraint on the private sector. Both the
HMI and the Competition Commission,
through merger and exemption applications,
have heard that the public sector does not
compete with the private sector. Many
people will thus join a medical scheme as
soon as they can afford it, or risk treatment
in the public sector.

159. Furthermore, the HMI found that many
people (estimated at around 50%) join
medical schemes through their employer
groups as a condition of employment. Those
most likely to anti-select are members who
join individually.

160.The HMI acknowledges that there are
some people who refrain from joining a
medical scheme even if they can afford it.
However, medical schemes may implement
underwriting to disincentivise this behaviour.

The level of underwriting may thus need
to be reconsidered and increased, if
necessary.

161.The HMI's analysis of the claims data
revealed stagnant growth in covered lives.
There are fewer new members joining
medical schemes in the five year period
between 2010 and 2014. This observation
was the same for both open and restricted
medical schemes. The average age of new
joiners has declined by 1.5 years®. Given
that there are fewer people joining medical
schemes, the industry as a whole will age
as those belonging to the medical scheme
get older. It is worth bearing in mind that
the South African population is also ageing
slightly.

162.The HMI found evidence of anti-selection
when analysing the claims data. However, to
the extent that anti-selection occurs, it does
not contribute to annual claims increases.
It is more likely the slowdown in new
joiners that has accelerated claims inflation
because more beneficiaries are falling into
the higher cost, longer term membership
bands over time (older patients). This,
combined with a reducing proportion of
new joiners, suggests that systemic anti-
selection is unlikely to be a cause of the high
claims increases experienced by schemes.

163.This does not mean that selection effects
have no impact on individual medical
scheme’s expenditure. The HMlis concerned
about the progressively decreasing range
and depth of covered services. The
average member is choosing less cover as
time progresses as more beneficiaries are
on cheaper options offering lower levels of
cover.

164. The HMI does not agree with stakeholders
calls to implement mandatory membership.
Any regulation that requires individuals
to join a medical scheme, in the current
environment with high unemployment,
takes away the decision of how best that
individual spends his or her income. As
potentially the sole bread winner, the
individual may wish to spend the money on

92. Discovery Health at the HMI Seminar on Regulatory Gaps in Healthcare Financing, 1 February 2018.
93. Health Market Inquiry. (2017). Report on analysis of medical schemes claims data - a focus on funders,

p 16-17.
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the household’s more immediate needs of
food, clothing and education.

165. Furthermore, while introducing mandatory

membership will bring the average
contribution down for everyone, it will not
fix the bigger problems within the system.
While there may be an initial decrease in
the age, and a decrease in expenditure, the
year on year expenditure patterns will not
change significantly for medical schemes.
In the current oligopolistic market, with only
a few schemes really competing, medical
schemes will continue to pass on increases
in healthcare expenditure to members,
who are no longer in a position to refuse
membership.

166. While medical schemes and administrators

seem to advocate for increasing the size of
the medical scheme market through their
calls for mandatory membership, they fail
to look for other ways of contracting with
providers to improve the affordability of
medical scheme products.

167.The HMI finds that there has been a lack

of attention to the regulatory framework of
the private healthcare sector. Stewardship
of the private healthcare sector should be
exercised by the NDOH. Failure to do this
in the past and not taking urgent action on it
now will in fact undermine the realisation of
NHI policy ambitions.

168.The HMI has found that in the partially

regulated medical scheme environment,
medical schemes have an incentive to risk
select. They do so using benefit option
design instead of competing on efficiency
and value for money. There is an urgent
need to remedy this. A REF linked to a core
package across all medical schemes will
remove the incentive for medical schemes
to compete on risk. The introduction of
risk equalisation will not only address risk
pooling failures but will also serve as an
incremental step towards a single risk pool
for the country, as envisaged in the NHI.

169.There is an urgent need to address the

These

ineffective PMB environment by addressing
the following issues:

170.1 The absence of standardised coding
and bargaining  or tariff setting
regulation for health practitioners
where bilateral negotiations are not
feasible (for example between funders
and health practitioners).

170.2 The prevalence of fee for service
reimbursement model.

170.3 Lack of clarity for members on
treatment protocols that the providers
should follow to ensure that PMBs are
paid in full, as well as the type of cover
that they are entitled to once they are
diagnosed with a PMB condition.

170.4 No mechanism to review the
compliance by medical schemes on
paying for PMBs from the risk pool
and not from the scheme members
savings account.

170.5 Meaningfully review the PMB
structure.
remedies are discussed in the

recommendations chapter.

GOVERNANCE OF MEDICAL
SCHEMES

170.The MSA provides the legal framework

171

for the governance of medical schemes.
It states that the board of trustees and
principal officers are the representatives
of the medical scheme members and are
legally responsible for its administration on
behalf of its members.%

.According to the requirements of the MSA,
trustees and principal officers have to
maintain a level of independence in order
to ensure that they act as agents for the
members of the medical scheme in the
purchasing of healthcare services, rather
than their own personal gain. Trustees
and principal officers are in a position
to influence the activities of a medical

94. Medical Schemes Act no 131 of 1998
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172

scheme, for instance, in the way the medical
scheme purchases services and contracts
with service providers. In this regard, the
trustees and principal officer have the ability
to influence the performance, sustainability
and efficiency of the medical scheme.
Through this, they influence competition
in the medical scheme, administrator and
managed care markets.

.The proposed amendments to the Medical
Schemes Amendment Bill, 2008% sought to
fill some of the gaps in the overall regulatory
framework to bring about a stronger, more
clearly defined, and substantive governance
framework for medical schemes.The
Medical Schemes Amendment  Bill
included provisions on strengthening
corporate governance,®® active member
participation,”” management of conflict
of interest and inappropriate incentives.
However, these provisions have not yet
come into effect.

173.The Amendment Bill does not adequately

address deterrence of conflicted
relationships, negligent conduct and
fraudulant conduct of trustees and principal
officer. The provisions on the penalties and
removal from office in the MSA may not
serve as a sufficient deterrence. Rather a
more stringent and effective penalty system
may be required. This could include, for
example, that individual trustees may be
held personally liable for losses resulting
from negligent conduct or fraudulent
activity. Other issues that require attention
include performance measures of trustees
at the board and individual level as well as
trustee and principal officer remuneration.

174. The HMI examined how the board of trustees

and principal officers promote medical
scheme members’ interests. In particular
we are interested in whether trustees and
principal officers have sufficient incentives
to drive competition in the administrator and
medical scheme market.

175.The trustees and principal officer have to

manage the business contemplated by the
medical scheme in accordance with the
MSA and the medical scheme’s rules.%®
Many factors influence the construct of the
medical scheme’s rules such as the size
of its membership, whether it is restricted
or open, the financial muscle it enjoys,
and whether it is self-administered or not.
The rules need to be consistent with the
operation of the MSA and CMS directives.
The CMS approves all medial schemes’
rules

176.Section 29 of the MSA sets out certain

minimum  requirements that medical
schemes must have in their rules. These
requirements seek to protect the interests
of members through providing a framework
for good governance. For example, rules
are required to include provisions relating
to the appointment, removal from office,
powers and remuneration of officers® of a
medical scheme. This section also includes
provisions related to the process of
appointing or electing of a board of trustees
that consists of members who are fit and
proper, to manage the affairs of the medical
scheme, on behalf of the members.'®
The MSA does not prescribe exactly how
many trustees the medical scheme should
appoint. The number of trustees as well as
the schemes rules are left to the discretion
of the board of trustees.

177.The MSA also provides duties that trustees

must fulfil. For example, Section 37(1)
of the MSA requires trustees to prepare
annual financial statements in respect of
every financial year. Trustees must provide
a copy of the financial statements together
with a report of the board to the CMS
annually. The trustees’ report is required
to deal with every matter which is material
to members of the medical scheme. This
report must contain relevant information

95.
96.
97.
98.
99.

100

108

It is not clear whether the intention is to still promulgate some of the proposed amendments made in the Bill.

Chapter 12 of the Amendment Bill; section 57E(2).

Section 57E of the Amendment Bill.
Section 57(1) of the MSA.

“officer” means any member of a board of trustees, any manager, principal officer, treasurer, clerk or other
employee of the medical scheme, but does not include the auditor of the medical scheme.

. Section 29(1)(a) of the MSA.
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indicating whether or not the resources of
the medical scheme have been applied
economically, efficiently and effectively. In
this way, the CMS is able to monitor the
medical scheme’s financial affairs and to
report on this in its annual report.

178.Section 57 of the MSA provides a list of

the specific duties of the board of trustees.
191 These include: appointing a principal
officer to manage the day-to-day affairs
of the medical scheme; accountability for
operations of the scheme and resolutions
passed by the board; ensuring that
proper control systems are in place;
communicating to members on rights,
benefits, contributions, and duties in terms
of rules of the scheme; ensuring timeous
payment of contributions to the scheme;
procuring professional indemnity insurance
and fidelity guarantee insurance; obtaining
expert advice on legal, accounting, and
business matters as required; ensuring
compliance with the Act; and protecting the
confidentiality of member information.

179.In addition, the trustees must disclose

annually, in writing, to the Registrar
any payment made to trustees and the
principal officer in that particular year by
the medical scheme.'® The provision is
aimed at ensuring that such consideration
does not amount to a conflict of interest
that comes at the expense of the medical
scheme member. However, apart from the
requirement to disclose any remuneration,
the MSA currently does not prescribe a
trustee and principal officer remuneration
framework.

180.Given that the trustees have a fiduciary

responsibility over financial affairs of
others, at common law, they are expected
to adhere to certain requirements and acts

181.

as fiduciaries on behalf of beneficiaries.
03 In order to avoid conflict of interest,
the MSA stipulates that a person may not
be a trustee of a medical scheme if that
person is an employee, director, officer,
consultant or contractor of the administrator
of the medical scheme concerned, or of the
holding company, subsidiary, joint venture
or associate of that administrator or a
broker.104

Over and above the provisions of the
MSA, the King lll Code clarifies the role
and functions of boards and directors
generally, as well as legal compliance
and standards of governance that should
be adhered to. These provisions would
similarly be applicable to boards of trustees
and principal officers of medical schemes.
%5 The Supreme Court of Appeal (“SCA”)
has affirmed that there is no reason why a
trustee of a medical scheme should owe a
lesser fiduciary duty than a director would
owe to a company. %

182.Where there is a clear breach of fiduciary

duties by a trustee, the trustee may be
removed from the board'”’, however, it is
equally important to ensure that the medical
scheme is not left unable to manage its
affairs to the detriment of beneficiaries.

183.Medical schemes told the HMI that it is

challenging for trustees to ensure that the
medical scheme can provide affordable
and optimal medical cover that enables
the medical scheme to grow. They also
face the challenge of appointing the best
service providers at affordable rates whilst
keeping healthcare and non-healthcare
costs including administration fees as low
as possible.

101.
102.
103.

104.
105.
106.
107.

Section 57(4) of the MSA.
Section 57(8) of the MSA.

Bristol and West BS v Mothew1996 [4 All ER 698 711j]; and Randfontein Estates Gold Mining Co, Ltd
v Robinson 1921 AD 168, at 177-178. These cases clarify what is expected of someone who holds a

fiduciary duty.
Section 57(3) of the MSA.

King Report on Governance for South Africa 2009 (King Ill); Chapter 2 Boards and Directors.

Afrisure v Watson (522/07) [2008] ZASCA 89 at 27.

Section 46 of the MSA provides that Council may remove a Board member from office if there is sufficient
reason to believe that such member is not fit and proper to hold office. The scheme rules may also make
provision for the removal of Board members in appropriate circumstances.

109




184. Trustee

interaction between medical
schemes and members is crucial. Medical
schemes indicated that the most common
forum for interaction between members
and trustees is at their annual general
meetings (AGM). Some medical schemes
stated that members could interact directly
with trustees. Others were of the view that
members should rather interact with the
medical scheme administrator particularly
on issues pertaining to complaints
procedure.

185.Some stakeholders criticized AGMs as

ineffective as attendance and participation
are usually low. The CMS has suggested
that medical schemes should actively
mobilise members to attend AGMs,
through among other things, negotiating
with employers to release employees for
purposes of attendance and requiring
brokers as part of their ongoing service
obligations to notify, remind and encourage
members to participate in AGMs.

186.The interaction of trustees and medical

scheme members is different for employer-
based restricted schemes compared to open
medical schemes. Trustees in employer
based restricted medical schemes are
usually known within the company and are
therefore accessible to members.

187.During the public hearings, the panel heard

from various members regarding their
experiences with schemes’ complaints'
processes.'® Many members of medical
schemes are not aware that there is a
difference between the scheme and its
administrators, and usually associate both
entities as one and the same when lodging
complaints or making enquiries.

188. Apart from the complaints process, medical

schemes embark on various ways to
communicate with members. This includes
through emails with brochures, cell phone
messaging, road shows, post etc. This
communication includes, among other
things, information on latest developments

189. Stakeholders

related to the medical schemes and details
on benefit options, including access to
chronic care.

raised the concern that
rolling out communication strategies are
expensive and members may not even
engage with the material they distribute.
However, ineffective communication
between medical schemes and their
members affects the ability of members to
hold trustees accountable for the manner in
which they run the medical scheme.

190.The HMI has learnt that members are not

191

.While the HMI

aware that they can engage directly with
trustees regarding scheme-related queries.
199 Even if members did want to contact
trustees directly, they would battle. Although
medical schemes publish the names of the
trustees on their websites, contact details
are omitted. The HMI found that obtaining
direct access to the trustees’ contact details
such as telephone numbers and email
addresses proved challenging, even for
the HMI. In some cases, the HMI had to
undertake a number of follow up telephone
calls and emails to the principal officers to
get trustees contact details. For members
to gain access to trustees’ contact details
they would have to approach the principal
officers. The CMS publishes the names of
the principal officers on their website. It is
important for members to receive direct
access to trustees to ensure that trustees
hear members’ voices and that they can
make decisions that are in the best interests
of members.

does recognise that,
depending on the nature, severity and
volume of complaints, it may be efficient
for such matters to be outsourced to an
administrator. However, trustees should
also actively ensure that beneficiary
interests are protected. Although trustees
receive reports from administrators on how
they handle complaints,’® these reports

108.

109.

110

For example, Health Market Inquiry Public Hearing 1 Day 1: Angela Drescher p 95-96 of the transcript;
Health Market Inquiry Hearing 4 Day 2: Jessica Narunsky p 37-38 of the transcript

This was the narrative of a number of scheme members at the public hearing who were discussing
the problems they encountered with complaints against medical schemes. Health Market Inquiry Public
Hearing 4 Day 2; Jessica Narunsky Presentation p. 36.
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may not be sufficient to ensure that trustees
do not become complacent about their duty
to act in the interest of members.

192. The inquiry found that information members

receive is not necessarily sufficientto assess
the quality of the services they receive from
their medical scheme. The HMI found that
some medical schemes provide some useful
information to members with PMBs and
chronic conditions. However, more could
be done to ensure that members are well
enough informed to navigate the system
without facing unnecessary co-payments
and to help members understand why the
medical scheme did not pay a particular
claim. Members should also receive
information in relation to the providers
the schemes contract with, in the form of
outcomes measures (see Chapter titled
“Outcomes Measurement and Reporting”
and how the medical scheme selected the
providers on their networks.

193.The type of information and the method

of communication are both important in
empowering members and reducing
member apathy. If members are able to
discern the value of the services they are
obtaining from their scheme, they are more
likely to keep their trustees accountable
and make informed purchasing decisions
when choosing a scheme.

194.Elections are one of the more direct ways

in which members can participate in the
medical scheme. Given the important
role trustees play in the governance
and performance of medical schemes,
it is crucial that their apponitment is fair,
credible and transparent. Stakeholders
are concerned that the process of electing
trustees in some instances is not always
fair and transparent as there are features
of administrator capture, manipulation and
undue influence. The CMS investigated
cases where managing directors of
administrators allegedly solicited votes
with brokers. The CMS stated that medical

schemes often do not provide members
with timely and adequate information on the
election process to enable them to make
informed decisions.

195.While the MSA requires the appointment

or election of a board of trustees, it does
not prescribe the manner or form that the
election or voting process should take.™
Many medical schemes use their AGMs
to hold elections for trustees. However,
some medical schemes use different voting
methods as a way to increase member
participation. These methods include
distributing voting stations to members place
of employment (particularly for restricted
medical schemes), and allowing voting via
the postal service and telecommunication
services (SMS/ Email).

196.The CMS encourages separating the

election process from AGMs and thought
that a single date could be selected for
the election of trustees across all medical
scheme as is done, for example, in
Belgium. "2 The election date and venues
for elections would be widely publicised
both in medical scheme communications to
members and by the CMS. Itis proposed that
this would ensure greater standardization
and transparency of the election process.
In this way, elections for trustees would
not be dependent on members’ ability to
attend AGMs. It would also decrease the
susceptibility of manipulation that could
occur at AGMs through, for example, the
abuse of proxies. Some stakeholders
proposed that, if elections are to be held at
AGMs, then the number of proxies which
may be held by one person should be
limited.

197. The HMI believes thatthe process of electing

trustees may need to be revisited and that
the CMS should provide better regulation of
this process as it is susceptible to abuse.

198.Trustees are expected to understand

the healthcare market and have the
necessary skills and expertise to run the

110.

111.

The reports relate specifically to how the administrators meet their particular targets as set out in the
service level agreements such as the number of calls dropped and the number of disputes resolved.

Section 29(a) of the MSA.

112. Findings and Recommendations of Governance Theme Project by CMS, published (May 2006) page 14.

111




business of a medical scheme."® The
MSA does not prescribe the qualifications
trustees should have. Therefore the skills
and competencies vary widely between
schemes. Medical schemes tended to
identify the following skills, experience
and background as being important: legal;
finance and auditing; clinical; marketing;
and trade union (particularly for restricted
medical schemes).

199.Many medical schemes boards of trustees

comprise of 50% elected trustees and 50%
appointed trustees." In order to ensure
that trustees with the relevant background
are elected, some medical schemes have
a nomination committee that assess the
potential trustees skills, conflicts of interest,
criminal records, debt default, and social
media activity. The nomination committee
usually outsources the vetting process
to an auditing firm. Medical schemes will
then appoint trustees with particular skill
requirements that the elected trustees do
not necessarily have.

200.The CMS offers a training course for

201.

trustees which covers legislation, medical
scheme rules, ethics, sustainability of
medical schemes, among other related
topics. The CMS trained 73 out of a total of 1
038 trustees (or 7% of active trustees) who
sat on boards in 2014. In the same year, a
further 239 (23%) received “other training”
whilst a majority 726 (70 %) received no
training at all. The CMS assumes that the
medical schemes themselves are also
training trustees.'® Some medical schemes
indicated that the CMS training is too basic.
This was particularly the case for those
medical shames where the trustees have
a strong legal, governance or medical
background.

Medical schemes tend to offer formal
induction training for all new trustees.
Many medical schemes also have a formal
training policy in place. They assess the

204.The

205. Stakeholders have

qualifications of their trustees and identify
possible gaps. They then find and fund
relevant formal training for the trustees to
attend.

202.The HMI found that the skills and

competence of trustees varies widely
across the medical schemes, and that
there are no clear standard criteria for
appointing candidates for trusteeship. A
board of trustees that is lacking in skills
and competence may rely heavily on third-
party administrators, and consequently not
provide adequate oversight or review of
their services.

203.The HMI is of the view that the CMS’s

training is an important way to ensure that
trustees have a sufficient understanding of
their roles and responsibilities. However,
the number of trustees that receive training
is concerning.

trustee and principal officer
remunerationis leftup to the discretion of the
medical scheme. There are in essence two
methods for remunerating trustees, either
they receive a monthly fee, or they receive
payment for their time spent preparing
and attending meetings which includes a
stipend for travelling, accommodation etc.
Some medical schemes benchmark their
pay by trying to compensate trustees based
on the foregone income that the trustee
would earn from their current employer.

raised concerns
regarding the level of the remuneration
medical schemes pay trustees and principal
officers. In 2016, the three highest earning
principal officers were: Polmed at R9 417
000, LMS Medical Fund at R9 733 000 and
DHMS at R5 706 000.'¢

113.

114.

The skills mix required may vary widely including areas of expertise such as medical, legal, financial,
accounting, economic, actuarial, strategy, human resources, etc. In this regard, a set of minimum core

competencies required needs to be clearly set out.

In terms of section 57(2) of MSA, at least 50% of the members must be elected from among the scheme
members. Some medical schemes, particularly restricted medical schemes, allow the entire board to be

elected from their membership base.

115. Public Hearing 4 Day 6; Presentation by the Council for Medical Schemes (9 March 2016) pg. 109.
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210. Self-administered

206. Some stakeholders state that often principal

officer and trustees’ salaries and stipends
are excessive due to lack of regulation or
salary caps. The concern is that the trustees
and principal officers may be incentivised
to maintain the status quo, particularly the
relationship with their administrator, or risk
losing these substantial benefits.

207.The CMS is of the opinion that the MSA

should be amended to allow it to develop
a trustee remuneration framework with
remuneration caps/guidelines.

208.The HMI found that trustees and principal

officers earned the stipulated remuneration
regardless of the performance of the
medical scheme. There is therefore little
incentive for the trustees or principal officer
to ensure that the medical scheme grows,
or that healthcare and non-healthcare
costs are retained as they will receive their
remuneration, regardless.

209.The proposed CMS framework seems

plausible to ensure that the remuneration

for trustees and principal officers is
proportionate  with their work and
performance. In this regard, the HMI

supports the proposal that the remuneration
of trustees and POs should be capped.

medical schemes
conduct administrative functions such as
the negotiation of payment arrangements
with healthcare providers, the processing
and payment of claims from members,
maintaining the call centre and the marketing
and promotion of the schemes services in-
house. Other medical schemes outsource
some of these functions to third party
administrators. In certain circumstances
virtually all of the administrative functions are
outsourced to the third party administrator.
Other functions, such as managed care and
brokerage activities, can also be outsourced
to third party entities such as MCOs and
brokerage firms.

211.

212.

213.

Stakeholders point out that there are
instances where medical schemes and
administrators are so closely aligned that
it is difficult to distinguish between them.
In these circumstances, there is no real
separation between the medical scheme
and the administrator, and often members
find it hard to draw this distinction,
especially where the name of the scheme
and administrator are similar.

The activities of these third party entities
are overseen by the medical scheme’s
executive and managed in terms of a
service level agreement (SLA). When a
third party contracts with a medical scheme
the role of the board of trustees is to
ensure that the interests of the members
are taken care of, and that the medical
scheme receives value for money for the
services it receives. Trustees thus have a
duty to hold administrators and other third
party service providers to account in terms
of the SLA. In this regard, any governance
failure or abdication responsibilities may
be detrimental to members’ interests and
competition.

It is important to note that by outsourcing
administrative services, a medical scheme
does not relinquish its management
responsibilities to the administrator. The
administrators perform specific operational
activities for which they are contracted.
Management, oversight and decision
making rests with the scheme and must
be performed in the best interest of its
membership. It is therefore not desirable
for the administrator to dominate the
medical scheme by the way in which the
affairs of the scheme are run, or to go
beyond its contractual mandate and role
in administering it. Through the board of
trustees, the medical scheme should be
able to monitor and hold the administrator
accountable for the services it provides.
Where the administrator is not adding any
value to the scheme or is failing to perform,
the scheme should terminate services or
not renew the contract.

116. Council for Medical Schemes Annual Report 2016/2017
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214. The HMI has considered the extent to

which trustees are invested in the business
of the medical scheme and to what extent
members of a medical scheme are protected
by the trustees when they interact with
third parties. Stakeholders have raised the
concern that trustees abdicate most of their
responsibilities to administrators or other
third parties while they continue to earn
sizable salaries. Another concern raised by
stakeholders is that administrators provide
incentives to trustees, thus compromising
the trustees’ ability to act in the interest of
the scheme member.

215.The HMI's concerns are heightened

by instances where it appears that
schemes have abdicated their duties to
the administrator and have no control
over important aspects of their business.
For instance, a lot can be gleaned from
the circumstance surrounding the CMS’s
investigation into PMB compliance by
schemes, where it was found that certain
medical schemes were paying PMB benefits
out of member’s medical savings account
in clear breach of the medical scheme's
fiduciary duty to look after members’
interests. Many medical schemes relied
on their administrator to provide responses
to the CMS and were not able to do so
themselves.

216.With regard to specific functions such as

tariff negotiations, some medical schemes
administered by third parties outsource
this entirely to administrators. The board
of trustees gives a mandate to the
administrator to negotiate on the scheme’s
behalf and the involvement of the board is
limited. However, the HMI notes here, that
it remains a duty on the board o review the
outcome of such negotiations and ensure
that value for money is given.

217.When discussing their role in relation to

114

administrators some trustees expressed
the view that even though running a scheme
requires innovation it was not their job to
design ideas but only to review initiatives
that it receives from its administrator.
This affirms the point that the value of
administrators lies in their ability to be
innovative and creative in providing their
services. Furthermore, an administrator
that is able to promote itself as being highly

innovative is likely to acquire more business
from schemes.

218.Regulation 18(d) of the MSA requires

administration contracts to allow for
termination at the instance of either party
after a period of not more than 12 months.
Medical schemes monitor their service
providers performance based on the SLA.
These SLAs, include that, call centres
must be able to communicate with the
members in the official languages, specified
turnaround times to respond to calls, as well
as resolving complaints. The administrator
reports these statistics to the scheme which
reviews them monthly. There are penalties
for not meeting requirements set out in the
SLA.

219.Medical schemes advised the HMI that,

while the principal officers engaged monthly
with service providers on performance,
thetrustees assess service providers
annually. Trustees advised the HMI that
they reviewed turnaround time on claims
processing, circulars to members, and the
risk analysis of different aspects, so that
the level of service could be determined.
According to trustees, medical schemes
can decide to change administrators at any
time.

220.During the stakeholder engagements, it

was stated that the decision to change an
administrator can occur as a result of a
number of factors, including:

220.1 a contract coming to an end;

220.2 where members indicate that they are
unhappy with costs and the benefits
that the scheme offers, since the
administrator influences the premiums
and benefits offered;

220.3 where switching provides for a larger
provider group to enable the scheme
to gain better access to practitioners
and specialists; and

220.4 increased complaints due to service/
performance failure.

221.Having noted the role provided for third

party administrators and other entities to
act on behalf of the schemes, it is clear
that the ultimate responsibility remains that
of the trustees and the principal officerss.

v, | A



It is their responsibility to ensure that the
interests of members are protected by the
providers with whom they contract.

222.Ultimately, good scheme governance that
can drive competition in the market for
private healthcare funding requires:

222.1 implementation of effective regulatory
mechanisms and checks and
balances to mitigate against risks of
medical scheme capture;

222.2 a regulatory environment in which
trustee independence can be
maintained to ensure that member
interests are prioritised and protected;

222.3 implementation  of  transparency
measures in the schemes' processes
to ensure that trustee appointments
are transparent and without favour;
as well as transparency in the way in
which administrators are contracted
and retained by the scheme;

222 .4 effective oversight by the board of
trustees over administrators (reporting
and evaluation of performance); and

222.5 effective regulatory enforcement and
oversight by the CMS.

223.The HMI provides interventions to promote
governance in the in the chapter titled
‘Recommendations”

THE ROLE OF BROKERS

224 .As discussed in the partial regulation
section, consumers wishing to join a medical
scheme face a daunting task of choosing
between 22 open medical schemes and
185 benefit options” that are neither
standardised nor comparable. Brokers, in
return for a monthly commission, provide
advice to their clients at the time they wish
to join a medical scheme or health insurer
and for on-going advice and assistance
after their clients have purchased health
cover. Corporate brokers may also provide

employer groups with additional services,
such as actuarial and marketing services,
for extra fees.

225.Through advising clients on their medical
scheme selection, brokers channel demand
and therefore influence competition
amongst healthcare funders. The inquiry
is therefore interested in the role brokers
play in influencing how medical schemes
compete for members. The inquiry has
heard evidence that medical schemes and
administrators need a close relationship
with brokers in order to expand. Some
medical schemes developed strong
relationships with brokers during the time
when regulations pertaining to brokers were
not onerous. At the time, some medical
schemes and administrators recognised the
important role brokers play in channelling
demand and invested in this relationship.
These medical schemes continue to have
good relationships with brokers today. The
inquiry is therefore interested in whether the
incentives of brokers align with the medical
scheme/ administrator or with the interests
of the consumers’."® In this regard, several
allegations related to how brokers may
negatively influence competition between
medical schemes have been made.

226.This section will look at the emergence of
brokers into the market as well as the role
of the different types of brokers. We look
at the regulations surrounding brokers,
including their commission. We then look
at the various allegations pertaining to
brokers.

227.When the Medical Schemes Act, 1998
(Act No. 1331 of 1998) (MSA) came into
full effect in 2000, it legalised brokers and
introduced requirements to accredit brokers
who were servicing medical scheme
members. It also made brokers’ commission
structure transparent and capped monthly
commission from medical schemes.

117. Council for Medical Schemes Annual Report 2016/2017. This number includes LMS Medical Fund that

has since merged with Bonitas

118. Health Market Inquiry Statement of Issues, 2014 paragraph 35 p 11.
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228.0ther changes in the financial services
industry meant that brokers could no
longer earn large upfront commission for
health insurance products. All licensed
brokers must also comply with the Financial
Service Board’s (FSB) Financial Advisory
and Intermediary Services (FAIS) General
Code of Conduct (Board Notice 80 of
2003) and medical scheme brokers must
be accredited in terms of the MSA. These
brokers are thus regulated by both the FSB
and the CMS.

229.Brokers who lose accreditation in terms of
the MSA automatically lose their licence in
terms of the FAIS Act and vice versa. The
inquiry heard that some medical schemes
and their administrators are more vigilant
than others in verifying the validity of
brokers’ licences. These medical schemes
halt any commission payment to brokers
who lose their licences. Some medical
schemes, on the other hand, do not verify
brokers’ licences regularly and pay the
brokers’ commission regardless of the
status of the licences.

Stakeholder submissions on the role of
brokers

230.Stakeholders  submit that brokers™®
potentially play an important role in reducing
search costs and the complexity of products
on offer and, in doing so, improve consumer
welfare, grow medical schemes,' and
strengthen competition.'?!

231.Some stakeholders are of the view that
brokers can influence individual members
as well as employer groups to move to a
particular medical scheme.? Not all open

medical schemes use brokers. For instance,
Cape Medical Plan does not contract with
brokers because broker fees increase non-
healthcare expenditure. Cape Medical Plan
believes that this decision resulted in a
decline in its membership from close to 30
000 members in the 1990s to under 6 000
members in 2014.123

HMI Analysis on the role of brokers

The size of the market brokers can
access and the number of brokers

232.Brokers operate mainly in the open medical

schemes market. Most restricted schemes
do not contract directly with brokers, since
employees join medical schemes as a
condition of their employment. As explained
in the section titled “Market Definition” there
are a handful of restricted medical schemes
that do compete with open medical schemes
for members and these medical schemes
may also use broker services. In 2016,
nine of the 60 restricted medical schemes
reported some payments towards broker
and distribution fees'?.

233.There were 2 251 broker organisations and

8 552 individual brokers as if 31 March 2017.
25 Some of the larger brokerages selling
medical scheme products include Alexander
Forbes Health Pty (Ltd) (Alexander Forbes),
PSG Konsult (Ltd), NMG Group (NMG)
and AON South Africa (Pty) Ltd (AON).
Data submitted to the inquiry indicates that
Alexander Forbes, AON, PSG and NMG
collectively had just under 12% of the open
medical scheme market in 2014.% Given
this, the inquiry does not view the broker
market as concentrated.

119. Discovery Health response to the Revised Statement of Issues of the Competition Commission Market

Inquiry into the Private Health Sector, 22 March 2016.

120. Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health Care Sector

October 2014 p 26.

121. Discovery Health response to the Revised Statement of Issues of the Competition Commission Market
Inquiry into the Private Health Sector, 22 March 2016. Merger between Santam Ltd and Guardian
National Insurance Company Ltd (Case no: 14/LM/Feb00) p 5.

122. Cape Medical Plan Submission, 31 October 2014 p 21.
123. Cape Medical Plan submission, 31 October 2014, p 10.

124. CMS Annual Report Annexures 2016/2017. Annexure O Broker fees include other distribution costs paid

and not only the fees paid to brokers
125. CMS Annual Report 2016/2017 p 35.
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234.

235.

236.

237.

238.

Types of brokers

Brokers vary based on who they service.
Some brokers focus specifically on
individual members. Corporate brokers
advise large employer groups as well as
their employees. Some brokers advise both
employer groups and individuals.

In addition to who they service, there are
three types of brokers: independent, tied
and multi-tied. Independent brokers provide
advice on a range of medical schemes.
Tied brokers sell only one medical scheme
product. Administrators or their subsidiaries
often employ tied brokers directly.

Tied brokers have a vertical relationship
with administrators and medical schemes.
Because tied brokers deal exclusively with
one medical scheme product, they may
bring efficiencies as they may better advise
the consumer on that scheme’s benefit
options. They may also have better access
to the medical scheme so may be able to
deal with consumer queries more effectively
than independent brokers. However, due
to their close vertical relationship, they will
only advise their clients on products in the
corporate group and not of other, potentially
better, products.

Multi-tied agents focus on selling a limited
number of medical scheme products. These
brokers may bring efficiencies to their
clients by providing a deeper understanding
of their products than brokers trying to sell
a wide range of products. However, as with
tied brokers, they will only advise members
on the products in their stable, which may
exclude a medical scheme that is more
appropriate to a particular client.

Open medical schemes in South Africa often
rely onallthree types of brokers. Some medical
schemes, through their administrators or
corporate group, employ tied brokers or have

brokerages as subsidiaries within the broader
group of companies. The inquiry investigated
the relationships between the three largest
open medical schemes —DHMS, Bonitas
and Momentum Health — and found the
following:

Discovery Health Medical Scheme:

239.Discovery Ltd has a large tied sales force

which markets and sells DHMS products.
Discovery’s tied agency force (a similar
term for tied brokerages) consists of
various channels whereby Discovery Life
either employs or contracts individuals. The
Discovery Connect Distribution Services call
centre employs approximately 70 agents
(brokers) to advise prospective members
on DHMS policies and Vitality policies.
There are also approximately 1 000 tied
agents who provide financial and product
advice to existing and prospective clients
on all Discovery products.'?” Brokers selling
healthcare products earn only the legislated
brokerage fees. According to Discovery
Health, the proportion of members joining
through tied agents fluctuates year to year
and was 8% in 2017. 128

240. Given that a majority of DHMS’s membership

241

base consists of employer groups, corporate
brokers servicing these groups are the
largest source of new business for DHMS.
These corporate brokers contributed over
50% of total new business between 2012
and 2014. Smaller independent brokers
account for 46% of DHMS’s new business.'®

.The size of DHMS’s tied brokers is

substantial, but it does not appear that they
bring in significant new business if they only
account for 8% of new members.

Bonitas

242. Afrocentric Distribution Services (ADS), a

subsidiary in the Afrocentric Group, has 22

126.

127.
128.
129.

This estimate was calculated by taking the number of members on brokers’ books as a percentage of
total open medical scheme members (excluding restricted medical schemes that may require broker
services). We do not have complete figures for 2015 or later. We also do not have figures for other large
brokers such as Absa Consultants and Actuaries (Pty) Ltd. We counted each individual member, and not

the number of employer groups.

Discovery Health Response to information request on brokers dated 28 April 2018.
Discovery Health response to the information request on brokers in February 2018.
Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014 p 173.
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consultants that provide advice, marketing
information and training to independent
brokers that sell Bonitas products.'*° Bonitas
pays ADS a fee per member per month for
this service. Even though ADS is a private
company, its contribution is not directly to
Afrocentric’s overall profits, but is indirect
through increasing the administrator’s
revenue from the administration fees from
Bonitas members.

243.ADS has shares in Tendahealth (Pty) Ltd.

Tendahealth is a tied brokerage for Bonitas
that has its own FSB licence. Tendahealth
signs up approximately 270 members to
Bonitas per month''. Within Tendahealth, a
few brokers sell other short-term products
from a range of insurers.

244 Alternatively, consumers interacting on

the website may select to join the medical
scheme directly, in which case they complete
the required steps and Bonitas retains
the broker fee component. Approximately
15% of Bonitas’ members join the medical
scheme directly. ADS believes that young
individuals are increasingly opting to search
for information on-line and join directly.
Approximately 70% of Bonitas members
are part of an employer group'2.

Momentum Health

245.Momentum Health, the third largest open

medical scheme, also uses tied brokers.
Within the MMI group, Momentum Financial
Planning and Momentum Healthcare
Distribution  sell Momentum  Health
products as well as other MMI products
to individuals and employee groups.
Momentum Financial Planning consists
of independent brokers, franchisees and
employees of the MMI group. There are 700
brokers in Momentum Financial Planning,
of which 230 have accreditation to sell
medical scheme products'™?. Another tied
force within the MMI group is Momentum

Healthcare Distribution which focuses on
different market segments to that of the
Momentum Financial Planning brokers.

246. Approximately 46% of all members joining

Momentum Health in 2017 joined through
tied brokers, 49% joined via independent
brokers and 5% joined Momentum Health
Medical Scheme directly.

247.Medical schemes pay brokers a stipulated

commission on behalf of the members that
the brokers have signed up to a particular
scheme. For a medical scheme to pay
commission to a broker, the broker must
have a contract with that medical scheme.
The medical scheme will remunerate the
broker the lower amount of either 3% plus
value added tax (VAT) of the member’s
contribution amount, or R90 plus VAT per
main member (family) per month.”™*® The
aim of standardising commission across
medical schemes is to remove adverse
incentives since brokers earn the same
commission structure regardless of which
medical scheme they direct members to.

248.The current MSA regulations provide

consumers with the right to appoint any
broker.”*® No contribution or premium
discounts apply if a consumer goes directly
to the product supplier. Broker payments
count towards the medical scheme’s non-
healthcare expenditure. Where a member
joins a medical scheme directly and not
through a broker, the medical scheme
retains the amount that they would have
paid had the member used a broker.
Therefore, the more members that join
the medical scheme directly, the lower the
broker fees’ contribution to the medical
scheme’s overall non-healthcare expenses.
Broker fees, inclusive of distribution fees,
was approximately 14,1% of total non-

130.
131.
132.
133.
134.
135.

136
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Teleconference with Afrocentric Distribution Services on 21 February 2018

Teleconference with Afrocentric Distribution Services on 21 February 2018

Teleconference with Afrocentric Distribution Services on 21 February 2018

Email correspondence with MMI Health 16 March 2016

Email correspondence with MMI Health 30 May 2018

Section 28 of the Regulations in terms of the Medical Schemes Act, 1998, Circular 69 of 2017: Adjustment

to fees payable to brokers with effect from 1 January 2018.

. Council for Medical Schemes Circular 20 of 2010.
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249.

250.

251

healthcare expenses for open medical
schemes for 2016. 7

While medical scheme brokers’ commission
is standardised, they may supplement their
income by earning the regulated commission
from the sale of a variety of other insurance
non-financial products provided they have
all the necessary licences. In addition,
as mentioned above, brokers may earn
income for consulting services they provide
to employer groups or medical schemes.
This advice could include actuarial
services on the types of benefit options the
restricted medical scheme should offer and
around financial input required to keep the
medical scheme stable. This advice could
also contribute towards amalgamations
between restricted medical schemes and
open medical schemes.

The Competition Tribunal's view is that
legislation governing broker remuneration
supports the pro-competitive role of
brokers. The Tribunal found that consumers
are encouraged to use brokers as they do
not pay brokers directly. The legislation
prohibits insurers from paying brokers an
incentive bonus, which prevents brokers
form developing ‘comfortable’ relationships
with insurers and protects the broker’s
client base.™®

.While brokers should regard consumers

as their main clients/principals, the current
remuneration structure, in which the medical
scheme contracts with and pays the broker,
blurs this relationship. Some stakeholders
stated that consumers do not know that
their monthly contribution includes a broker
fee, whether they use a broker or not. In
some instances, consumers incorrectly
believe that broker services are free.

252.Some stakeholders are concerned that

medical schemes think of the 3% member’s
contribution as their own contribution to the
broker, rather than that of the members’.
Thus, they believe that large medical
schemes could influence broker behaviour
since a broker could lose revenue if a
medical scheme decided to cancel its
contract with a broker. Consequently,
brokers may have difficulty advising
members to leave a scheme that does
not suit their needs, if that scheme makes
up a large proportion of the brokerage’s
income. Not all brokers share this view.
Some brokers and administrators are of the
view that the corporate broker environment
is very competitive and brokers risk losing
employer groups as clients if they do not
act in the client’s best interest.”® FAIS tries
to address this by insisting that the broker
always act in consumers’ interest.

253.Stakeholders stated that the current

remuneration structure incentivises brokers
to favour high cost medical schemes and
more expensive benefit options to maximise
their commission.™? Other stakeholders '
did not support this view as they explained
that the range in commission is too small to
influence their advice. They prefer to build
a long-term relationship with their clients.
Providing poor advice to employers in an
employer group to gain a relatively small
percentage increase in revenue is even
riskier as they could lose significant revenue
from losing the contract with the entire
group. They argued that businesses operate
in a competitive corporate environment and
corporates contracting brokers evaluate all
the services they receive. Switching costs
are low, so if they do not think the service
they receive from the broker adds value,
they will start the tender process for a new
brokerage.

137.
138.
139.

140.

141.

Council for Medical Schemes Annual Report 2016-2017 p194.

Merger between Santam Ltd and Guardian National Insurance Company Ltd (Case no: 14/LM/Feb00) p 5.
Discovery Health response to the Revised Statement of Issues of the Competition Commission Market
Inquiry into the Private Health Sector, 22 March 2016 p 39, Meetings with brokers.

Brian Watson’s submission to the Healthcare Inquiry, dated 24 October 2014. Brian is the Executive
Manager of Genesis Medical Scheme; BHF submission: Submission on the Inquiry into the Private
Healthcare Board of Healthcare Funders of Southern Africa (BHF), 29 September 2014 p 51.

DHMS Response to the Revised Statement of Issues of the Competition Commission Market Inquiry into

the Private Health Sector 22 March 2016 HMI p 17.
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254. The CMS was concerned that brokers
encourage members to ‘buy-down’.
Brokers market health insurance products
to healthier members of medical schemes,
who are encouraged to buy down to cheaper
plan options and cover the differences in
benefits by purchasing gap cover products
at cheaper rates'2.

255. TheBoardofHealthcare FundersofSouthern
Africa (BHF) and ADS argue that the current
remuneration regulation is inadequate.
The current accounting measures do not
track the flow of finances between medical
schemes, brokers and administrators.'#?
Medical schemes do not report broker
remuneration independently or uniformly.
Rather they combine broker remuneration
other non-healthcare expenditure including
marketing and distribution costs which are
not restricted and regulated to the same
extent as broker remuneration. The lack
of uniform reporting makes comparison
across medical schemes challenging'.

256. Approximately 97% of DHMS, 75% of
Bonitas, and 95% of Momentum Health
Medical Scheme'® members joined their
respective scheme via brokers. These
figures are in contrast to what the inquiry
gathered from its customer survey, which
revealed that only 25% of respondents
who have medical aid selected a medical
scheme via a broker. 63% of respondents
said they did not have a broker, while 12%
were unsure.'® This could partly be due to
employees joining through their employer,

and these employees not being aware that
their membership falls under the auspices
of their employer’s broker.

257.With regard to the role of individual brokers,

the inquiry found that individuals are not
always aware of the role that brokers can
and should play. Consumers may consult
with brokers to select a medical scheme, but
many do not know that the broker can assist
them with claims and other engagements
with the medical scheme. In the consumer
survey, 56% of respondents who said they
used brokers rarely communicated with
them, and 16% had not communicated
with their brokers at all during the last 12
months. ¥

258.The inquiry agrees with stakeholders

that the practice of reporting broker fees
inclusive of distribution fees does not
allow meaningful comparisons between
medical schemes.”® Nonetheless, the
inquiry looked at CMS reported broker fees
for open medical schemes™® (inclusive
of marketing, advertising and distribution
fees), and found that Fedhealth spent the
most at R113.70 per average member
per month (pampm) in 2016 (for growth in
beneficiaries of 2.4% from 2015) followed
by Momentum Health at R103.70 pampm
(for growth of 7.3% from 2015) and Bonitas
at R103.30 pampm (for growth of 15.1%
from 2015). DHMS spent significantly less
at R90.60 pampm (for a growth of 1.6%
from 2015)'°. Because of DHMS's size, its
marketing fees are spread over significantly
more members. The inquiry expects there

142. Council for Medical Schemes submission to the HMI discussion document on healthcare financing
regulatory framework and its impact on competition within the South African Private Healthcare sector 22

January 2018 p 18.

143. Board of Healthcare Funders presentation at the Public Hearings Week 3 day 1 p 101

144. Teleconference with Afrocentric Distribution Services on 21 February 2018

145. Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health
Sector, 17 November 2014, 172, Telecon with Afrocentric Distribution Services on 21 February 2018,

Email correspondence with MMI on 30 May 2018.

146. Health Market Inquiry ‘Summary of Results from the Healthcare Consumer Survey, 18 November 2016’ p 15
147. Health Market Inquiry Summary of Results from the Healthcare Consumer survey 18 November 2015 p 15.
148. Distribution fees are the costs the medical scheme incurs for obtaining a new member to join the scheme.
149. The HMI focused on open medical schemes as they use brokers more than restricted medical schemes.
34 of the restricted medical schemes made some payments towards broker costs, marketing and
advertising. Of the restricted medical schemes, Umvuzo Health Medical Scheme spent the most at R98.5
pampm followed by Profmed at R74.5 pampm and then LA Health Medical Scheme at R71.4 pampm

120

v, | A



259.

260.

261

to be economies of scale for large medical
schemes as the marketing fees could be
spread over significantly more members.

On the other end of the spectrum, Cape
Medical Plan does not incur any broker,
marketing and distribution fees. Medimed
Medical Scheme and Genesis Medical
Scheme have minimal broker spend at RO.1
and R25.1 pampm respectively''. Even
with these low amounts, Medimed Medical
Scheme grew by 4.2% over the year and
Genesis Medical Scheme by 2.3%. Cape
Medical Plan’s number of beneficiaries
decreased by 5.3% from 2015. It is unlikely
that this decrease is solely to Cape Medical
Plan’'s approach to brokers. However,
the inquiry is of the view that one factor
contributing to this decline is Cape Medical
Plan’s decision to not use brokers, or spend
any money on marketing.

The inquiry looked at the regulated broker
remuneration from medical scheme
products.’™? The broker fees were capped
at R80 in 2016 which means that anyone
that paid about R2 665 in premiums would
have paid the maximum cap.'®®* The CMS
annual report figures for 2016 show that
there are several benefit options with
monthly contributions that were less than
R2 665. Brokers could therefore have an
incentive to advise members to take more
comprehensive cover than necessary to
increase their commission. However, the
inquiry is of the view that many consumers
are limited to the amount of cover they can
afford. This, rather than the broker, dictates
the benefit option range from which the
member can select. The inquiry also agrees
with stakeholders’ comments that brokers
are unlikely to sacrifice a long-term source
of income for marginally higher income in
the short-term.

. The inquiry did not find any specific evidence

of brokers advising members to buy down

to cheaper medical scheme products and
then take gap cover for the additional cover.
In certain circumstances, this type of advice
may be rational for particular individuals.
The implications of this on the broader
medical scheme market is a result of the
current regulatory environment governing
medical schemes and health insurers and
is not necessarily due to sinister behaviour
by brokers. This is discussed in more detail
in the section above on demarcation.

262.Administrators are particularly interested

in the growth of the medical schemes
under their administration because they
receive a per member per month fee. It is
therefore in the administrator’s interest to
incentivise brokers to channel consumers
to the medical schemes they administer.
As discussed in the chapter titled “Industry
Overview” the large administrators are
subsidiaries of large corporations that sell
a variety of financial and non-financial
products.

263.Brokers may sell more than one type of

financial product as long as they have the
relevant licenses for each product from
the FSB (and CMS in the case of medical
scheme products). The payment of co-
branded products (such as wellness and
loyalty programmes, and health insurance
products) have different commission
structures which fall outside of the MSA and
therefore the CMS’s oversight

Stakeholder submissions on other
incentives

264.The HMI heard that medical schemes and

administrators circumvent the regulation
whereby brokers sell additional products
or provide additional remuneration
to brokers by paying for marketing
activities or surveys. Profmed states that:

150.
151.

152.

153.

Council for Medical Schemes Annual Report Annexure V, total number of beneficiaries 31/12/2016
Council for Medical Schemes Annual Report Annexure V, total number of beneficiaries 31/12/2016.
These amounts are because the medical scheme spent a small amount of money on broker costs,
marketing and advertising and this amount was spread over the entire medical scheme membership
The remuneration is capped at 3% or up to a maximum of R90 (excluding VAT) which means that any
member paying more than R3000 will pay the maximum of R90 cap per month.
The Inquiry used the 2016 broker fee cap as the latest figures available in the Council for Medical

Schemes Annual Report are for 2016.
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‘Innovative reimbursement schemes for
brokers have been developed. Schemes
and administrators often resort to
other mechanisms to enhance brokers’
remuneration. These mechanisms might
entail the selling of additional products,
such as gap cover, insurance and loyalty
programs.... (T)he interests of consumers
are often secondary to those of brokers
when products are sold” 15

265.In his submission, Brian Watson says:

“Marketing fees are a ploy used by some
administration companies and medical
schemes to remunerate brokers beyond the
limits prescribed by law. Typically, brokers
are tasked with collecting information
about the market (whatever they mean)
and they are paid fees by the administrator
or medical scheme. As this service is not
‘broker services’ as defined in the MSA, the
commission cap of 3% is effectively avoided
and the broker receives more money than
he is legally entitled to.” 1%

266.Bestmed states: “Creative products have

been developed in respect of loyalty
programmes, training services etc to
ensure membership growth through broker
services but the remuneration does not fall
under S65 since the products fall outside
the regulatory net of Medical the Medical
Schemes Act.” 1%

267.In its submission to the HMI, Medscheme

says:'™ “In private healthcare, brokers
earn commission limited to 3% of gross
contribution, subject to a maximum Rand
value currently set at R71.07 plus VAT,
This levelis much lower than otherinsurance
products in the South African market, which
is typically nearer 20% of premium.”

268.Medical schemes and administrators also

told the inquiry that incentives from medical
schemes to brokers originate from the sale
of a bundle of other products from inside

the administrator’s corporate structure and
outside of the medical scheme environment.
Brokers who sell medical scheme products
together with insurance products have
an advantage over those selling medical
scheme products only as they earn
higher commission from one individual
and qualify for rewards from the group of
companies. Smaller medical schemes and
administrators that are not linked to large
corporates and do not have a basket of
products to sell could be at a disadvantage
as brokers would prefer to sell a basket of
products’®.

269.Brokers told the inquiry that the commission

from the sale of medical scheme products
is only sufficient on its own if they have a
very large client base. This is particularly
the case for brokers servicing individuals
as they must do a significant amount of
work to capture each individual client.
Smaller, independent broker businesses
are sustainable when they offer other
services beyond medical scheme products
only, which may come from a number of
different companies. One brokerage started
as purely health care consultants but has
diversified into wellness and retirement
consulting over the last five years.

270.In relation to these allegations, both brokers

and Discovery Health emphasise that
regulation prevents financial institutions
from offering any additional incentives
regardless of whether the broker sells other
products such as short-term insurance or
life insurance from a financial institution.°
Discovery Health, in response to the
Revised Statement of Issues, said that
brokers may sell other Discovery products
such as Discovery Life, Discovery Vitality
or Discovery Invest products but that no
entities in the Discovery Group can pay
a combined preferential commission to
encourage a broker to sell more of the

154.
155.
156.

157.
158.

159.
160.
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Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health Sector, p 27.
Brian Watson'’s submission to the Healthcare Inquiry, dated 24 October 2014.

Submission of Bestmed in Accordance with the Guidelines for Participation in the market inquiry into the
private healthcare sector issued on 1 August, submitted on 31 October 2014, p 93.

Submission from Medscheme Holdings (Pty.) Ltd., October 2014.

Medscheme is referring to the broker commission that was allowed at the time of their submission in

2014. This amount has subsequently increased.

Telecon with Afrocentric Distribution Services 21 February 2018.
DHMS Response to the Revised Statement of Issues of the Competition Commission Market Inquiry into

the Private Health Sector 2016 p 17.
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271

group’s products.'®" Each product is subject
to its own maximum commission. Discovery
Health disagreed with the allegation that
Discovery Ltd launched Vitality as a way to
pay higher commission to brokers. Rather,
brokers receive commission in line with
the work involved in selling the products.
Discovery Health emphasises that Vitality
exists to encourage members to improve
their own health by living a healthier
lifestyle. 62

.ADS says that the Afrocentric group does

not have other financial products such as
life insurance in the group that they can
combine with medical scheme products. Its
subsidiary, Tendahealth, the telemarketing
tied agents, sell only Bonitas products
and earn the regulated commission.
However, some brokers in Tendahealth sell
other insurance products from a variety
of companies outside of the Afrocentric
group. '3

HMI findings on incentives from selling
other products

272.The inquiry found that the regulators have

an important role in monitoring broker
behaviour and incentives. The FSB and
the CMS can remove brokers’ licences
and accreditation. The FSB can also
impose financial penalties if brokers are
in contravention of FAIS. FAIS defines
allowable income for brokers to prevent
remuneration over and above the regulated
commissions. Neither the CMS nor FSB
collect data on the total remuneration
brokers receive. As already explained, the
broker fees reported in the CMS annual
report include marketing and distribution
costs. This consolidated reporting makes
it difficult for the CMS to monitor medical
scheme expenditure on brokers alone to
verify that the payments were within the
stipulated regulations.

273.Several brokers sell a range of products

from a particular group. In order to assess
whether the ability to sell a basket of
financial conglomerate products interfered

with brokers ability to provide independent
advice, we considered the revenue that
they received from other products. The
data provided to the inquiry by the large
healthcare brokers showed that much of
their income stems from medical scheme
commission with less than 10% coming from
other insurance products and less than 3%
of their total revenue from wellness/ loyalty
programmes.

274.Brokers are likely to advise clients to

take a combination of products from one
corporation rather than medical scheme and
wellness products from one provider and
life insurance from another, for example. To
some extent, this is so that members can
maximise their rewards from the loyalty/
wellness programs. In addition to this, the
inquiry found thatin some instances, brokers
earned recognition through remuneration
linked to the company’s share price and
other incentives such as gaining access to
conferences and events. This recognition
is distributed to tied brokers based on
complex formulas including components of
medical scheme products sold combined
with other products in the group. Other
companies in the group pay for these
forms of recognition, so payment does not
come from the medical scheme directly, or
indirectly from the administrator. However,
the combined total of sales, including
health products count, will be sufficient
to incentivise brokers to sell that group’s
products rather than combining a medical
scheme product with another company’s
life product. This is one way that medical
schemes and administrators circumvent
broker payments as it places the emphasis
on the group of products at the expense of
individual medical scheme products. It also
places the medical schemes that are not
part of a corporate group at a disadvantage
as they are unable to benefit from similar
arrangements.

275.The inquiry also found that brokerages

can and do receive additional income
from consulting services which are not

161. DHMS Response to the Revised Statement of Issues of the Competition Commission Market Inquiry into

the Private Health Sector 24 March p 41.

162. Discovery Health submission to the Health Market Inquiry: Broker Relations 6July 2016 p 12
163. Afrocentric Distribution Services telecon on 21 February and 24 April 2018.
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necessarily included in marketing and
distribution costs. In the one instance,
this additional revenue was up to 30%
of the brokerage’s total income. Brokers
earn income from advising employers/
corporates, particularly where employers
have their own restricted medical scheme.

276. There are historical examples where medical

schemes have circumvented the regulated
payments. In 2008, allegations surfaced
that Medshield paid brokers between R400
and R850 per member for new members
under the age of 42 years who completed
a questionnaire. The Registrar deemed
these payments for research fees to the
value of R28 million unlawful and wasteful
expenditure and in contravention of Section
65(2) of the MSA.

277.The inquiry found that the brokers had

significant exposure to DHMS. Submissions
from brokerages revealed that their revenue
from DHMS ranged from about 50% to
over 70% of their total revenue. Brokers’
exposure to Discovery as a group is even
more significant if other Discovery products
are included. The inquiry noted that the large
percentage of revenue from one medical
scheme reflects the large market share of
that scheme. However, it is likely that where
a broker receives a large portion of income
from one medical scheme, that broker
would want to maintain good relationships
with that medical scheme.

278.Administrators are able to influence the

brokers’advice through the extent of training
and quality of service they provide. DHMS
and Discovery Health spend significantly
more time engaging with brokers, and this
improved the brokers’ understanding of
their product and encouraged them to sell
it.

279.Corporate brokers told the inquiry that, in

recent years, employers are increasingly
allowing for split risk, meaning that they
allow their employees to select between two
or more medical schemes. Brokers play a

critical role in recommending the alternative
or competing medical scheme. Brokers
explained that they recommend additional
schemes that offer a greater range of options
when combined with the incumbent. Bonitas
and DHMS, for example, have different
product offerings and, when combined,
provide a wide selection between traditional
plans and savings accounts. DHMS and
Momentum Health’s products, on the other
hand, are very similar in nature. Bonitas
has traditional benefit options, whereas
Momentum Health and DHMS both offer a
range of new generation plans, with savings
accounts.

280. Splitting risk increases competition for the

281.

incumbent medical scheme as employees
can select between the medical schemes.
Brokers told the inquiry that incumbent
medical schemes are apprehensive about
splitting risk and will try to discourage it. To do
so, the medical scheme, which may initially
not underwrite'® new employees to the firm,
may threaten to institute underwriting if the
employer allows a new medical scheme to
enter. Brokers told the inquiry that the extent
to which the medical scheme implements
underwriting depends on which medical
scheme is selected and whether the new
scheme provides similar products.

In response, Discovery Health says that
DHMS does not apply different underwriting
policies based on whether one or another
scheme is offered as an alternative: “When
an employer group has historically had
all of its employees with DHMS decides
to offer choice of one or more alternative
schemes, DHMS makes every effort to
accommodate this choice and to maintain
the applicable underwriting concessions. In
a limited number of cases where the risk is
determined to be very high, the underwriting
status is changed and underwriting
concession is withdrawn'®” When probed
further on this, Discovery Health explained
that it only withdrew the underwriting
concession in one instance, where the risk
pool was going to be substantially worse
following the splitting of risk.

164. Medical schemes may underwrite members by applying a late joiner penalty and waiting periods.
165. Discovery Health response to Broker Queries on 17 April 2018 p 4.
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282.

283.

284.

ADS told the HMI that the incumbent medical
scheme may implement underwriting if they
are ofthe view thatthe new entrant will attract
all the good risk and leave the incumbent
with the bad risk. Medical schemes also
consider whether to implement underwriting
or not when employers wish to add them
to the selection for employees. There is a
concern that, depending on the incumbent
scheme, the new medical scheme may
only attract the bad risk (ie the sick and the
elderly). Medical schemes may agree to be
added to the employee selection, but they
will want to underwrite future employees to
mitigate against this.%®

MMI Health explained that brokers have
told them anecdotally that incumbent
medical schemes may threaten to
implement underwriting if the employer
selects Momentum Health as the new
medical scheme. Momentum Health does
not apply underwriting to a new employee
if the employee chooses to join Momentum
Health at appointment stage. However, if
the employee decides, after some time, to
switch (possibly because of anti-selective
reasons, then the medical scheme will
impose underwriting."®’

Theinquiry is of the view that brokers play an
important role in advising employer groups
given the number of employees that join
medical schemes through their employers.
Employers allowing employees a choice of
more than one medical scheme is good for
competition and benefits the employee. The
inquiry heard conflicting stories relating to
whether or not medical schemes implement
or threaten to implement underwriting when
an employer group splits risk, and therefore
cannot make a finding on whether and the
extent to which it occurs. There may be
legitimate reasons for incumbent medical
schemes to implement underwriting where
the employer introduces an alternative
medical scheme. This is particularly where
the entrant attracts all the good risk harming
the overall stability of the incumbent medical

285.

286.

287.

scheme’s risk pool. However, if large open
medical schemes threaten to implement
underwriting, even if they do not follow
through with their threat, this behaviour
constitutes a strategic barrier to entry that
protects their position in the open medical
scheme environment.

In some instances, members join medical
schemes without the assistance of a broker.
The inquiry heard speculation that when
members join directly, medical schemes
assign brokers to these members without
their knowledge. Because there is no
discount for members joining a medical
scheme directly, the memberwould notknow
if the medical scheme allocated a broker
to them unless they asked the medical
scheme. It is alleged that the assignment
of these orphan members is one way that
medical schemes can influence broker
behaviour by increasing their commission.

The brokers interviewed were aware that
medical schemes used to allocate members
to brokers, but doubted that the practice
continued. The CMS expressed a similar
view. This practice would go against FAIS
as FAIS requires that each person must
undergo a needs assessment, which would
not take place if medical schemes merely
assigned members to brokers.

If the CMS suspects a medical scheme
of doing this, they will follow up with the
broker and medical scheme and will require
information such as the broker appointment
letter, broker book, etc. Brokers confirmed
that the CMS can audit the medical
scheme and broker and request to see
the appointment letter before the medical
scheme can pay commission.

166. Telecon with Afrocentric Distribution services on 21 February 2018.
167. Email correspondence with MMI Health on 1 May 2018
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288.The HMI is of the view that allocation of

orphan members is more likely to be a
concern where individual members join
a medical scheme directly rather than
through an employer group (who will also
most likely have gone through a broker). No
evidence has been received to suggest that
the practise of allocating orphan members
continues, after FAIS stopped it.

289.There is a clear need for brokers to provide

independent and valuable advice to
members, and that members know what
services brokers can provide to them. In
many cases, members are unaware that
they pay a broker indirectly through their
monthly medical scheme contribution, and
that they do not pay lower fees by not going
through a broker. They also do not know
all the ongoing services the broker may
provide.

290.This lack of transparency and complexity

291

means that there are many different ways in
which brokers’ incentives may be skewed.
Their advice may favour medical schemes
and administrators over the members.

. The current environment lacks transparency

surrounding broker remuneration and
may influence broker incentives. There
is a need for greater transparency for the
consumer on all the rewards, both financial
and other that brokers receive from selling
a combination of products. Furthermore,
there is a need for greater oversight from
both the CMS and FSB on the reporting and
monitoring on broker remuneration from all
the products they sell.

292.1t is difficult, even for brokers, to know and

understand all the scheme and benefit
options. Brokers are thus more likely to
favour products from medical schemes
which invest in educating brokers on their
products.

293.The inquiry found that the dominant open

medical scheme, DHMS, is important to

296.The

brokers as a large part of their income is
dependent on a contract with this scheme.

DEMARCATION REGULATIONS

294.0ne of the decisions individuals have to

make is whether to take out health insurance
instead of, or in addition to, a medical
scheme product. In some instances,
consumers are not aware of whether they
are purchasing health insurance or medical
scheme products and what the implication
of their purchase is. This was particularly
the case before the finalisation of the
demarcation regulations.

295.The inquiry is interested in the demarcation

regulations in so far as they may directly
or indirectly affect the competitiveness and
sustainability of medical schemes, as well
as the impact these insurance products
have on consumers.'6®

objective of the demarcation
regulations is to clearly demarcate the
responsibility of regulatory supervision of
the medical schemes from that of health
insurance products. Another objective is
to ensure that health insurance products
that fall within the definition of a “medical
scheme” are subject to the same underlying
principles as medical scheme products.

297.The demarcation regulations came into

effect on 1 April 2017 together with the
amendment to the definition of a “business
of a medical scheme.” The definition of a
“business of a medical scheme” has been
broadened such that an entity should at
least be involved in one of the activities
mentioned in the definition to be subject to
the MSA."e°

298.Any insurer providing indemnity products

such as primary healthcare plans and
hospital indemnity cover is thus regarded
as conducting “the business of a medical
scheme” as defined in the MSA. Only
insurers that successfully apply for
exemption from the CMS can sell these
types of cover'”°,

168. Health Market Inquiry Revised Statement of Issues p 9.

169. Section 1 of the Medical Schemes Act, 131 of 1998 for the definition.

170.
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Section 8(h) of the Medical Schemes Act.
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299.The demarcation regulations allow the

300.

301.

Minister of Finance to categorise certain
contracts as health policies despite such
contracts meeting the definition of a
“business of a medical scheme”.'”" Such
health policies are subject to the Long Term
and Short Term (LTIA and STIA) Insurance
Acts and not the MSA.

The regulations allow insurers to continue to
provide gap cover and hospital cash plans
subject to strict underwriting and marketing
conditions."? The demarcation regulations
contain important provisions relating to
risk-rating, risk adjustment based on claims
experience, waiting periods and open
enrolment. The intention was to embed a
requirement similar to the open enrolment
principle contained in the MSA."” For
example, the relevant product lines must
be underwritten on a group basis (ie no
individual risk rating) and policyholders may
not be discriminated against.'

To ensure that consumers understand the
differences between purchasing health
insurance products and medical scheme
products, the demarcation regulations
introduced provisions that limit the marketing
of health insurance products. These
provisions seek to that health insurers do not
market their products in a way that gives the
impression that a health policy is in any way
an equivalent to joining a medical scheme.'”®

302.

303.

304.

The relevant health insurance products for
the inquiry’s analysis of the demarcation
regulations are medical expense shortfall
policies (gap cover), hospital cash plans
and primary healthcare plans. The ways
in which demarcation regulations address
concerns raised about these products
are discussed below. Issues that the
demarcation regulations do not adequately
address are also raised.

Gap cover

For non-PMBs and a limited number of PMB
claims,'”® medical schemes pay providers
the medical schemes’ rates. Where a
provider charges more than these rates, the
consumer covers the shortfall. Specialists
can charge three times the medical
schemes’ rates which may leave patients
with substantial co-payments. Gap cover
refers to short-term insurance products
designed to provide a benefit to cover gaps
or shortfall in medical schemes’ payments.
Consumers therefore purchase gap cover
in addition to their medical scheme product
to protect themselves from out of pocket
medical expenses.'”” The National Treasury
is of the view that gap cover s, in the absence
of an agreed tariff set between providers
and medicals schemes, an alternative way
to protect consumers from substantial out of
pocket payments.'®

The demarcation regulations'® require
that health insurers may only underwrite

171.
172.
173.
174.
175.
176.

177.

178.

179

Regulation 7.3(3) of the STIA and LTIA.
Regulation 7.3(2) to the LTIA and STIA
Regulation 7.3 (2)-(4) in the STIA and LTIA.
Regulation 7.5 in the LTIA and STIA.

Section 70(2A) of the STIA and Section 72(2A) of the LTIA.

Medical schemes have to pay PMB claims in full unless the medical scheme beneficiary did not follow the

rules of the scheme by using the required designated service provider, treatment guidelines or formularies.

Gap cover products are a fairly new class of short-term insurance product that was launched in the late

90’s (see Review of the South African Market for Hospital Cash Plan Insurance by FinMark Trust page 17

(September 2012)).

National Treasury “Response to key issues raised in Public Submission on Regulations which give effect to

the Demarcation Between Health Insurance Policies and Medical Schemes” p 6.

. Regulation 7.3 (2)-(4) to the LTIA and STIA.
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305.

306.

gap cover products on a group basis.'®
81 This means that health insurers
cannot discriminate between individual
policyholders on the basis of race, age,
gender, marital status, disability or state
of health.'® These new underwriting
restrictions take away risk rating which
some stakeholders have claimed has been
the catalyst for young and healthy members
buying cheaper medical scheme benefit
options and supplementing them with gap
cover to replicate more comprehensive
options. This is because part of the price
advantage related to gap cover came
from insurers’ ability to risk rate and adjust
individual premiums based on claim
experience and change in health status.'®

The demarcation regulations do not specify
what type of risk an insurer should cover.
This may result in gap cover insurers
paying the shortfalls for PMBs that the
medical schemes should cover. This may
encourage medical schemes to not fulfil
their obligations in respect of PMBs as
members will claim the shortfall from the
health insurer.'8

The lack of clarity might also mean that
an insurer may cover incidences where
medical schemes have applied demand
management incentives like co-payments
and deductibles to steer beneficiaries away
from inefficient providers. Gap cover could
for example, pay for a shortfall when a
member has not used a DSP. This affects
the medical scheme’s ability to influence
their members’ behaviour and to negotiate
lower tariffs on the basis that they would
channel members to specified providers.
It may also incentivise providers to over

308.Another area that the

service and/or increase their fees because
payment of their fees is guaranteed beyond
that of the medical scheme rate.

Hospital cash plans

307.Hospital cash plans are policies that pay a

stated benefit on hospitalisation. The insurer
will pay the patient a pre-specified amount
per day spent in hospital after the patient
has spent a stipulated number of days in
hospital, for instance two or three days.
Anyone can purchase a hospital cash plan
regardless of whether or not you belong
to a medical scheme. The level of cover is
unrelated to the cost of treatment and the
insurer pays the claims to the policy holder
rather than the provider. The demarcation
regulations deliberately describe the policy
as non-medical expense cover to clarify
that the insurer may not pay benefits to the
provider of the health service directly.

demarcation
regulations do not adequately address is
a concern that hospital cash plans may
increase the prevalence of fraud. This can
occur when patients collude with doctors to
stay in hospital longer so that the patient
can claim from the insurer.

309.The inquiry is of the view that product and

marketing disclosure requirements should
require insurers selling hospital cash
plans to disclose that hospital cash plans
are for non-medical expenses, and that
the consumer or their medical scheme is
liable for the medical expense. In addition,
greater collaboration between insurers and
medical schemes is necessary to detect
and combat fraud.

180.

181.

182.

183.
184.
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The definition of underwriting on a group basis refers to risks under a policy forming part of a product
line and how such risks must be rated based on a group of people and not individuals. An insurer could
use a different underwriting basis for, as an example, different employer groups. This approach would
be consistent with closed schemes that currently operate in the medical scheme environment. See
https://www.fsb.co.za/Departments/insurance/Documents/2017%2005%2018%20DEMARCATION%20
REGULATIONS%20FAQ%20v2.pdf accessed on 22 March 2018.

Financial Services Board, Frequently asked questions located https://www.fsb.co.za/Departments/
insurance/Documents/2017%2005%2018%20DEMARCATION%20REGULATIONS%20FAQ%20v2.pdf

accessed on 22 March 2018.

Ethnic or social origins, sexual orientation, pregnancy, disability and state of health or on any similar

grounds.

Discovery Health submission to the Health Market Inquiry, dated 17 November 2016, p 281.
The HMI has heard that some insurers exclude payments for PMBs in their gap cover products.
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Primary health plans

310. Primary health plans provide limited medical

311.

312.

service benefits (often to employee groups
or bargaining councils) including general
practitioner visits, acute and chronic
medication, some emergency medical
care, dentistry and optometry. They are
not required to cover PMBs. These policies
target low income earners who cannot
afford medical scheme products.

The demarcation regulations exclude
primary health plans, which means that
they meet the definition of business of a
medical scheme. The Minister of Health
requested that the CMS grant a two year
exemption from the MSA for primary health
plans, subject to certain conditions, while
the national DoH leads further research
into the development of a low cost benefit
option (LCBO) guideline. The national
DoH envisages that the existing primary
healthcare plans will transition into the
LCBO framework once finalised. They will
then fall under the scrutiny of the CMS.

In March 2017, the CMS issued a framework
for the exemption of providers of indemnity
products from the provisions of the MSA.
Insurers are be able to sell primary healthcare
plans for two years with effect from April 2017.
After April 2019, whether a LCBO exists or not,
primary health plans will no longer be sold,
unless the CMS grants a further exemption.
The LCBOs work is also linked to the work on
the National Health Insurance (NHI).

313. Theinquiry found that there is a lack of clarity

amongst consumers over the difference
between medical scheme products and
primary health plans. Consumers may
purchase primary health plans with the
expectation that these policies provide
similar benefits to a medical scheme
product, for a cheaper price.

314.Even though the inquiry recognises the

concerns with health insurance products
such as gap cover and hospital cash plans,
as highlighted above, it is of the view that
addressing the larger structural problems in
the market may lessen the need for health
insurance products in their current state.

315. Administrators

Part 2:

Medical scheme administrators
and managed care organisations
(MCOs)

compete for medical
scheme business in two markets. Firstly
administrators compete to  provide
administration services to medical schemes.
Secondly, where the administrator has the
relevant accreditation, they compete with
independent MCOs to provide managed
care services to medical schemes. This
part of the chapter will start with a review
of the administration market followed by a
review of managed care. Where relevant,
an assessment of the interaction between
both of these markets is included. In this
part of the chapter, the inquiry investigates
whether competition in the administrators/
MCOs market works satisfactorily to the
benefit of the medical scheme member.

316. Medical schemes, either directly or through

their administrators, buy healthcare
products and services on behalf of their
members. They therefore interact with
providers - facilities and practitioners and
their representatives. Thus, we assess
competition between funders when buying
healthcare products and services (the
upstream market). We also assess whether
funders pass on the benefits accrued from
the upstream market to the consumer.
Unlike medical schemes, medical schemes
administrators/MCOs are for-profit entities.
Administrators will therefore not only serve
consumers, the medical schemes, but will
also pass on the benefits of their efficiency
to their shareholders.

HMI APPROACH TO THE
ANALYSIS OF MEDICAL SCHEMES
ADMINISTRATORS/MCOS

317.The HMI’s analysis of the medical schemes

administrator market proceeds as follows:

318.In order to assess market power, the inquiry

defined the market for administrators,
assessed the level of concentration and
changes over time, calculated profitability
levels of the three largest administrators,
assessed the degree to which innovative
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entry and or expansion is a feature, and
considered the impact of cross ownership
and directorship.

319.How administrators compete was then
assessed by looking at the level and extent
to which medical schemes switch between
administrators. When deciding on which
administrator to use, medical schemes
consider the cost implications for their
members. This includes the non-healthcare
costs (administration fees) as well as the
healthcare costs. Inthis regard, we look at the
extent to which there are economies of scale
in the market and the role administrators
play in determining tariffs.

MARKET DEFINITION FOR MEDICAL
SCHEME ADMINISTRATORS

320.Medical schemes, whether open or
restricted, may elect to conduct all their
administration functions in-house and
are therefore known as not-for-profit,
self-administered medical schemes.
Alternatively, medical schemes may choose
to contract with a third-party administrator
to perform a set of administrative functions
for a stipulated fee. These third-party
administrators are for-profit companies.

321.The key question to address in the
assessment of the medical scheme
administrator product market is whether third
party administrators and self-administered
medical schemes compete, and therefore
constitute a broad single market, or whether
they form two separate markets. The inquiry
also considered the services third party
administrators provide to their open and
restricted medical scheme clients.

322.Third-party  administrators and  self-
administered medical schemes perform a
set of administrative duties to ensure the
functioning of the medical scheme.

323.1In the MSA, the definition of “administrator”
includes self-administered medical
schemes. Part B of Section 17 of the MSA
sets out the accreditation criteria for third
party administrators of medical schemes.
The purpose of accrediting administrators
is to ensure that applicants have the
necessary infrastructure and are financially
sound. Self-administered medical schemes
must maintain the same standard of
administration as third-party administrators.

324.Irrespective of being third-party administered
or self-administered, administrators perform
the same duties for both open and restricted
schemes such as:

324.1. maintaining membership records;
324.2. contribution management;

324.3. claims management;

324 .4 financial management reporting;
324.5.information management; and
324.6.data control and customer service.

325.In addition, they may provide, mainly to
open medical schemes, marketing and
distribution services to attract members
to the medical scheme(s) under their
administration.

326. Third-party administrators may perform either
a full basket of administration services or a
selection of services to the medical scheme,
regardless of whether the medical scheme is
open or restricted. DHMS is an example of a
medical scheme that contracts with Discovery
Health for the full range of administration
services.'® Alternatively, a medical scheme
might decide to perform some administration
functions in-house and/or to contract with
more than one administrator. For example,
GEMS has administration contracts with
Medscheme and Metropolitan and, in
addition, conducts its own tariff negotiations
with healthcare providers. '8

185. Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014, p 180.

186. Transcript from Public Hearing held at Cape Town International Convention Centre Cape Town, 01 March
2016, Government Employees Medical Scheme, p 230.
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327.The HMI considered previous Competition

Commission and Competition Tribunal
cases.

328. Inthe Momentum/African Life Health merger,

the Tribunal noted that administrators
compete for beneficiaries of the medical
schemes they administer. The quality of an
administrator’s services make it attractive or
not to a medical scheme. The Tribunal also
found switching from self-administration
to outsourced administration, and vice
versa, was possible. In the Momentum/
Metropolitan merger, the Tribunal noted
that medical schemes switched from
being third party administered to being
self-administered. The Tribunal therefore
defined the administrator market broadly,
inclusive of both third party and self-
administered medical schemes.'®”

329. Stakeholders are of the view that medical

schemes can switch between third-party
administration and self-administration. '8

330.Discovery Health’s submission states that

third party administrators compete to provide
administration services for both open and
restricted medical schemes. Discovery
Health identified three differences in
administration between open and restricted
medical schemes. Firstly, most restricted
medical schemes require limited marketing
and distribution services. Secondly, payroll
administration is often simpler for restricted
medical schemes compared to open medical
schemes. Thirdly, open medical schemes

331

typically have greater challenges related
to claims and fraud risk management than
restricted schemes. '8

.The CMS stated that the main difference

in the services administrators provide to
open and restricted schemes is likely to be
in relation to schemes benefit designs and
whether the scheme contracts with brokers
or not. 1%

332. There are important similarities between the

333.

334.

functions which self-administered medical
schemes and third party administrators
perform. While there are some differences
in the services that administrators provide
to their open and restricted medical
scheme clients, there are clear overlaps.
Therefore, the inquiry defines the product
market for medical scheme administration
to be inclusive of third party and self-
administration.

The administration business is typically
a service business which relies on a
sophisticated IT platform to process claims,
record and maintain membership records,
member benefit limitations and conditions,
and manage the contribution billing function
(such as allocation of contributions).”" In
addition, a customer service call centre is
vital to the administration business. Given
the nature of the business, administrators
are not limited geographically to providing
services to their medical scheme clients.

In the Momentum and Bonheur 94 General
Trading merger, the Tribunal found that the
market for medical scheme administration
services is national.'® The Tribunal adopted
this definition in the Momentum and African

187.
188.

189.

190.

191.

192.

Momentum Group Limited/ African Life Health (Pty) Ltd (2005) Case No 87/LM/Sep05
Fedhealth Medical Scheme First Submission to the Market Inquiry into the Private Healthcare Sector, 31

October 2014, p 7.

Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014, p 180-181.

Council for Medical Schemes. Comment to the HMI: Market definition for financing of healthcare and
medical schemes claims data-descriptive statistics publication, 12 December 2016.

Council for Medical Schemes. Comment to the HMI: Market definition for financing of healthcare and
medical schemes claims data-descriptive statistics publication, 12 December 2016.

Momentum Group Limited/ Bonheur 94 General Trading (Pty) Ltd [2004] (Case No 84/LM/Oct04), para

12, p 3.
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Life' and Momentum and Metropolitan
mergers respectively.'%*

335.aking the above into account, the inquiry

defines the geographic market for
administration services as national.

ADMINISTRATOR MARKET SHARES
AND CONCENTRATION

336.The first step in assessing the impact of

consolidation on competitionand whetherany
firms have market power is to analyse market
share. Within the broader administration
market, there are 16 administrators and
14 self-administered medical schemes'®.
Discovery Health is the largest administrator
and administers one open (DHMS) and 16
restricted medical schemes'®. Medscheme
Holdings (Medscheme) administers two
open (Bonitas and Fedhealth) and 11
restricted medical schemes'®”. There are four
registered administrators in MMI Group Ltd -
Methealth,(Pty) Ltd (Methealth), Metropolitan
Health Corporate (Pty) Ltd (Metropolitan
Health), MMI Health (Pty) Ltd (MMI Health
and Providence Healthcare Risk Managers
(Pty) Ltd (Providence Healthcare). These
four administrators provide services to 20
medical schemes of which three are open.'®®
The remaining ten third party administrators
are relatively small in size and cater for the
rest of the medical scheme market that are
not self-administered.

337.In order to calculate market share, the

inquiry considered the fact that most
medical schemes contract with one
administrator for all their administration
services. However, GEMS has had a
joint administrator contract in place since
2012. Medscheme is responsible for its

contribution and debt management as
well as correspondence services, and
Metropolitan Health is responsible for
members and claims management services
as well as the provision of financial and
operational information.

338.Table 5.5 provides the market shares for

the administrator market. The CMS uses
the number of beneficiaries belonging to
medical schemes under administration in
its calculation of market share. The first
column of Table 5.5 provides the CMS’s
figures. The CMS includes the GEMS
membership for both Medscheme and
Metropolitan which means essentially
that they count GEMs beneficiaries twice.
Counting GEMS beneficiaries twice could
lead to confusion and the HMI thus does
not agree with this method. As a solution,
Medscheme recommends that GEMS s
removed from both administrators and is
reflected as a standalone entity, or self-
administered scheme'®. The inquiry is of
the view that in most cases, this method also
does not reflect the true market dynamics.
However, the HMI separate GEMS out
when looking at tariff negotiations. This
is because GEMS conducts its own tariff
negotiations and therefore GEMS cannot
be fairly allocated to either Medscheme or
Metropolitan Health.

339.The second column in Table 5.5 provides

the HMI's market shares that are based on
gross contribution income (GCl). The HMI
assumes that the fees that GEMS pays to
Metropolitan Health and Medscheme are
representative of the extent of services it
receives from both, and as such, allows
a way of calculating a representative

193.
194.
195.
196.

197.

198.

199.
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Momentum Group Limited/ African Life Health (Pty) Ltd [2005] (Case No 87/LM/Sep05), para 10, p 3.
Metropolitan Holdings Limited/Momentum Group Limited [2010] (Case No. 41/LM/Jul10), para 21,p 7.
Council for Medical Schemes Annual Report 2016/2017 Annexure U.

Council for Medical Schemes Annual Report 2016/2017 Annexure U. This includes the University of the
Witwatersrand, Johannesburg Staff Medical Aid Fund. However, this medical scheme has since merged

with DHMS.

Council for Medical Schemes Annual Report 2016/2017 Annexure U. This does not include LMS Medical
Scheme that has since merged with Bonitas. It also does not include Glencore Medical Scheme as it

changed administrators to Discovery Health.

Council for Medical Schemes Annual Report 2016/2017. Providence administers two of the three open
medical schemes, Medimed Medical Scheme and Suremed Health.
Medscheme Submission to the Competition Commission Market Inquiry into the Private Healthcare

sector, p 63.
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market share. Table 5.5 also distinguishes
between Metropolitan Health/Methealth,
MMI Health and then provides the market

shares for the MMI Group which includes
Metropolitan Health, Methealth, MMI Health
and Providence Healthcare.

TABLE 5.5: MARKET SHARES FOR MEDICAL SCHEME ADMINISTRATORS

CMS market shares?® GCI
Discovery Health 30.9% 39,4%
Medscheme 32.6% 36.7%
Metropolitan Health and
e the‘:ﬂ " 18.4% 1.7%
MMI Health 3.1% 3.0%
MMI Group (Metropolitan
Health, Methealth, MMI 51%
Health and Providence
Healthcare)
Self-administered medical 8.49 9.8%
schemes
Remaining administrators 6.6% 9% 201

340.Table 5.5 illustrates that the administrator

market is highly concentrated with two
administrators, Discovery Health and
Medscheme, accounting for 76.1% of the
market (based on GCI). The MMI Group
is the third largest, but far behind at 5.1%.
The 14 self-administered medical schemes
account for 9.8% of the market based on
GCI. None of the market shares are not
above the stipulated 45% required to show
outright dominance. However, based on the
GCI method, both Discovery Health and
Medscheme are above the 35% threshold
and may thus be dominant.

Source: Annexures to the Annual Report of the Council of Medical Schemes 2016/2017.

341.Figure 5.8 denotes the market shares of the

top five administrators in the administrator
market calculated using GCl.22 GEMS
has, over the years, changed the services
that its administrators, Medscheme and
Metropolitan Health’s, offer. This could
explain the decrease in Metropolitan
Health’s market share from 27,0% in
2011 to 1.2% in 2016 and the increase in
Medscheme’s market share from 12,5% to
36.7% in the same period?®. The decline
in Metropolitan Health’s market shares is
also due to two large medical schemes,
Polmed and Bankmed, switching their
administration businesses to Medscheme
and Discovery Health respectively.

200. Council for Medical Schemes Annual report 2016/2017 p 223

201.Remaining administrators for GCI calculation excludes Providence Healthcare as this is
included in the MMI Group figure.

202.In this figure, Metropolitan, Methealth, MMI and Providence Health are represented separately.

203. Council for Medical Schemes Annual Report Annexures for 2011/2012 and 2016/2017
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of the market for medical schemes. Over
the period 2005 to 2016, the top four

342.When looking at a longer time period, the

scheme administration services

medical

administrators went from 57% of the total

market (by beneficiary) to 81

rapid

sector has seen significant and

(Table 5.6)

%

—a

consolidation between 2005 and 2016

trend that is inter-related with consolidation
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343.

Given that three administrators have a
significantly large part of the market, the
HMI conducted an HHI to assess the level

of concentration and how this has changed
over time. Table 5.7 provides the HHI for
the administration market using GCI.

TABLE 5.7: HHI FOR MEDICAL SCHEME ADMINISTRATORS (BASED ON GCl)

2005 1460,65
2006 1594,86
2007 1615,01
2008 1842,77
2009 1842,77
2010 1941,74
2011 2045,65
2012 2232,34
2013 2375,49
2014 2396,50
2015 245415
2016 3019,03

CMS figures and HMI calculations?*

BARRIERS TO ENTRY AND
EXPANSION

344.By creating and reinforcing the market power

of large firms, barriers to entry tend to lead to
higher prices, lower levels of innovation and
a less competitive market. They may thus
prevent a medical scheme administrator
from competing and expanding in a way
that will improve the overall value of the
product offering to its contracted medical
scheme and consumer. As with the medical
schemes market, the HMI| has observed
high market shares for some administrators

administration services to Medihelp in
2014 and lost CMS accreditation in 2015. It
has since exited the market with Medihelp
returning to self-administration. Similarly,
V-Med Administrators (Pty) Ltd (V-med)
entered the market in 2008 but lost its
largest medical scheme client, Liberty
Medical Scheme, to Medscheme in 2016.2%
V-med continues to provide administration
services to a small restricted medical
scheme, Libcare Medical Scheme

and high concentration levels for the

medical schemes administrator market. REGULATIONS GOVERNING ENTRY AND

EXPANSION IN THE MEDICAL SCHEMES

345.There has not been any sustainable and MARKET

significant entry into the medical scheme
administrator market in over a decade.
Strata Healthcare Management (Pty) Ltd
(Strata) entered the market in 2013 as a
spin off from the self-administered medical
scheme, Medihelp. It started providing

346. All administrators require accreditation from
the CMS as set out in the MSA.

347.Sections 15J and 18(2)d of the MSA state
that a medical scheme can terminate its

204. The HMI calculated the HHI figures using market shares based on GCI for all administrators
205. Following the move, Liberty Medical Scheme changed its name to LMS and has since merged
with Bonitas
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348.Several

administration contract by giving three
months’ notice.

administrators  testified that
accreditation is difficult, and creates a
barrier for new entrants. To be accredited,
administrators need to have proven
systems and processes in place. A new
entrant which does not have an affiliation
to a pre-existing medical scheme cannot
prove that it has systems and processes
in place. Even once an administrator has
accreditation, the MSA requirements are
onerous for the administrators.

349.In addition, stakeholders believe that the

three months’ notice period to terminate the
contract creates uncertainty surrounding
the long-term commitment from medical
schemes. Uncertainty of income deters
investors who are reluctant to invest in new
administrators, or those wishing to expand if
there is no firm commitment of a sustainable
source of income from a medical scheme.

350. Administrators stated that a new entrant

351.

requires significant capital to purchase
the relevant technology and systems such
as an IT platform to process claims, and
a highly skilled and expensive workforce
including IT, clinical, actuarial, financial, and
legal personnel and management.

Furthermore new entrants or small
administrators which are not affiliated to
insurers and large corporate groups may
not be able to offer a cluster of services
to their medical schemes, including
managed care services, technological
support, other insurance products, as well
as wellness and loyalty programmes. They
will thus be unable to challenge incumbent
administrators. These initiatives also
require capital investment, volume and

industry knowledge in order to be able to
negotiate a competitive deal.

352.Another barrier to entry is that large

administrators can capture their medical
schemes members by cross-selling other
insurance products, often through their
relationships with brokers. Medical schemes
that do not belong to large conglomerates
battle to attract broker clients to the medical
schemes under their administration.?%®
Linked to this, members with a bundle
of products from one group perceive the
switching costs for their medical scheme
products to be high. Medical schemes and
administrators stated that administrators
use wellness programmes to attract and
retain members on a particular scheme. 27

353. Administrators argued that the stagnant

growth observed in the medical schemes
market as well as its consolidation through
mergers limittheirexpansion. Administrators
attributed the stagnant growth of medical
scheme market to affordability of medical
scheme products, in particular the absence
of low cost medical cover, as well as the
absence of a risk equalisation fund and
mandatory membership.

354.Some administrators state that large

administrators are in a position to offer their
administration services at lower rates, and
thus benefit from economies of scale. Large
administrators are also able to bargain for
lower tariffs. Smaller administrators are
unable to achieve lower tariffs and battle
to win the business of medical schemes
when they are competing for tenders.
There is also uncertainty about whether the
administrator can negotiate collectively on
behalf of non-competing medical schemes.

355. Administrators may set up networks for

their medical scheme clients. However,
smaller, less sophisticated administrators

206. Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health
Sector, p 27 and Medscheme Submission to the Competition Commission Market Inquiry into

the Private Healthcare sector, p 69.

207. Medscheme Submission to the Competition Commission Market Inquiry into the Private
Healthcare sector, p 65, Fedhealth Medical Scheme First Submission to the Market Inquiry into
the Private Healthcare Sector, 31 October 2014, p 93.

208. Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health
Sector, p 6. Bestmed in Accordance with the Guidelines for Participation in the market inquiry
into the private healthcare sector issued on 1 August, submitted on 31 October 2014, p 80.
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or self-administered medical schemes may
be less successful at establishing these
networks.2%®

356.Administrators stated that the medical
schemes tender process is often not
transparent and this hampers their ability
to compete which in turn makes expansion
difficult.

Regulatory requirements

357.The regulatory requirements for
accreditation  of  medical schemes
administrators may make it challenging
for potential new entrants to enter the
market. They are, however, necessary to
protect the medical schemes and ultimately
medical scheme members. The regulations
do not prevent expansion in the market,
although medical schemes’ ability to switch
administrators may make administrators
cautious about long-term investments.

Natural or intrinsic barriers

358.The HMI agrees with stakeholders that the
administration business requires significant
start-up capital. As discussed in the section
on profitability analysis, administrators’
main capital employed are intangibles
such as IT systems, and investments in
the workforce, brand name and reputation,
and intellectual property. This means that
there are significant sunk costs that go into
establishing and running an administration
business. In addition, the large incumbents
have an element of first mover advantage
where they enjoy brand and customer loyalty
that they have invested in and developed
over many years. Both the large sunk costs
and the incumbents’ first mover advantage
may deter potential new entrants.

359. Low switching costs are on the whole good
for competition as they allow new entrants
to attract clients away from the incumbent.
The HMI found that switching costs are
relativelylow as many medical schemes (and
particularly restricted medical schemes)
can and do change administrators. (The
switching of administrators is discussed
further in this chapter). New and smaller
incumbent medical scheme administrators
may be able to attract medical scheme

138

clients if they are competitive. However,
medical schemes cannot assess their
past performance. Therefore it is unlikely
that a medical scheme would switch to a
start-up firm, unless there was already a
connection to the start-up (as in the case of
Medihelp, Strata, and Liberty, and V-med,
although neither of these have really been
successful).

360.Any new entrant into the market would
need to demonstrate to potential medical
scheme clients that they have the specific
knowledge of the industry, skilled actuaries
and bargaining power and capabilities. The
HMI agrees with stakeholders that there
are economies of scale in the administrator
market, even if these benefits do not
always translate into lower administration
fees in the administrator market. This is
particularly evident in negotiations between
funders and providers. Discovery Health,
which negotiates collectively on behalf
of all of its schemes, is able to achieve
better tariff outcomes. The direct impact
of favourable tariff outcomes on medical
schemes healthcare expenditure could be a
major disincentive for a medical scheme to
contract with a new or smaller administrator
which lacks these specialised skills and
capabilities.

361.Third party administrators also have
managed care accreditation. These
firms sell both the managed care and
administration services to medical schemes
as a bundle.

Behavioural or strategic barriers

362.Behavioural or strategic barriers stem from
business practices that protect the business
of the incumbent against potential entry and
expansion in the market.

363.1t is beneficial for competition for
administrators to invest in improving the
service they provide their consumers,
the medical schemes and their members.
Branding can play an important role in
influencing consumer behaviour. Branding
can be pro-competitive as it allows
consumers to associate a particular
product or service with an established
standard. On the other hand, where the
quality of the particular product or service
is not transparent to the consumer and
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364.

365.

comparative information is scarce, branding
may hamper competition.

The large administrators have been
in business since the late 1990s. As
discussed in the Chapter titled “Industry
Overview”, these administrators form part
of groups offering related products and/
or financial services. These companies
and groups sell a cluster of products with
well-known brands. Significant investments
are made to promote the various products
and brand names. Unless a potential new
entrant or small administrator is linked to
a large corporate, it will have to overcome
the barrier that its product has no (positive)
connotation to existing products or brand
names.

The HMI agrees with stakeholders’
assertions that large administrators benefit
from their relationships with both tied and
independent brokers. In addition, large
administrators (for instance Discovery
Health and MMI Health) also benefit from
belonging to corporations that also have
wellness programmes in the group of
companies. These administrators use
wellness programmes strategically as a
way to attract medical schemes as well as
members to the schemes they administer.
In some cases the administrators, as well
as other financial services companies in the
group, pay money to the wellness programs,
subsidise these programmes. They may
allow medical schemes and administrators
to attract young and healthy members and
prevent members from switching to other
open medical schemes.

LOYALTY AND WELLNESS
PROGRAMMES

366.

367.

Loyalty and wellness programmes are
distinct programmes offering specific
benefits to members. Wellness programmes
offer members and/or beneficiaries
a direct medical benefit such as free
medical screening, HIV programmes and
counselling. Loyalty programmes, on the
other hand, reward members for frequent
store purchases or provide discounts on
purchases at major retailers, movie tickets
and car rentals.

For some medical schemes the wellness
component may form part of the benefit

package offered to members who do not pay
a separate contribution fee to obtain these
benefits. The wellness programme may also
be combined with the loyalty programme.
In such instances these programmes
are voluntary and members can join the
programme by paying a membership fee
separate to their monthly medical scheme
contribution. The separation between the
medical scheme and wellness/ loyalty
products are necessary as the MSA
precludes medical schemes from incurring
any expenditure that is not healthcare-
related. Section 26(5) provides that no
payment in whatever form shall be made
by a medical scheme directly or indirectly to
any person as a dividend, rebate or bonus
of any kind whatsoever.

368.The HMI considered these programmes in

so far as they affect competition amongst
medical schemes and medical schemes
administrators, and inn particular, whether
medical schemes and their administrators
use loyalty and wellness programmes as
a strategy to risk select. Detailed analysis
is provided in Annexure 5.5 titled “Loyalty
and wellness programmes”, where a brief
description of relevant wellness and loyalty
programmes is provided, as well as a
synopsis of the stakeholders’ and HMI'’s
findings on the impact of wellness and
loyalty programmes on medical schemes
and medical schemes administrators.
HMI’s key findings on loyalty and wellness
programmes are summarised below.

369. Overall, open medical schemes with aloyalty

and wellness programme have experienced
an increase in membership growth, but nota
younger age profile. However, experiences
of individual wellness programmes differ
and some programmes may be more
successful at attracting younger, healthier
members than others.

370. Administrators and other companies in the

group pay additional funds (either as fees
or in the form of intercompany transfers) to
loyalty and wellness programmes. The lack
of transparency surrounding the funding
of these programmes may allow medical
schemes and their administrators to
circumvent regulations through increasing
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the commission brokers receive. This may
provide them with an unfair competitive
advantage in the market.

PROFITABILITY ANALYSIS

371.

Aprofitability analysis provides a preliminary
indication of the competitive process
and whether or not medical scheme
administrators earn profits that differ from
a normal return on capital that we would
expect in a competitive market. Medical
scheme administrators with a substantial
market share that persistently earn excess
economic profits over a prolonged period
of time, without the realistic threat of
competitive entry, may have a degree of
market power and be able to charge prices
above the competitive level.

372.The HMI conducted a profitability analysis

on the three largest private medical
scheme administrators in South Africa,
namely Discovery Health, Medscheme and
Metropolitan Health.?®® These three largest
administrators in South Africa account for
approximately 80% of the administrator
market.?'® For purposes of this section,
these three largest administrators will be
referred to as the “the relevant firms.”

373.Given that the relevant firms account for

control the bulk of the market, they may
potentially leverage their ability to control
prices, volume and quality of the services
provided by hospitals and doctors. However,
they may also use their market power,
if any, to maximise their administration
and managed care fees as well as other
fees they charge the schemes and its
beneficiaries under their administration to
maximise their income and profits.

374.A time period of analysis from 2006 to

2015 was deemed appropriate. The HMI
notes that in 2016 Metropolitan Health

lost two large restricted medical schemes,
Polmed and Bankmed, to Medscheme and
Discovery Health respectively. The loss of
these two schemes decreased its market
share significantly, while increasing the
size of the other two’s share. The HMI is
aware that the relevant firms have different
financial year ends and is of the view that
this will not undermine the interpretive value
of the analysis.

HMI’s approach

375.In September 2015, the HMI published a

paper detailing the proposed approach
to our profitability analysis (methodology
paper).2"" This paper set out the proposed
methodology for assessing profitability,
namely the return on capital employed
(ROCE) and the truncated internal rate of
return (TIRR). It also set out the proposed
methodology for estimating an appropriate
cost of capital for entities providing
healthcare services in South Africa, the
weighted average cost of capital (WACC).

376.0n the HMI's request, all relevant firms

submitted profitability analyses following
the methodological principles presented
in the HMI's methodology paper. Based
on submissions received and meetings
held with the relevant firms, there was no
consistent preferred methodology between
the ROCE and the TIRR. However, all of the
relevant firms preferred an analysis based
on operating income or margins earned
rather than on returns earned on capital
employed and, as such, recommended that
the HMI conducts a return on sales (ROS)
analysis. The HMI agreed to this.

377.During the process of conducting the

ROCE analysis, the HMI started with the
submissions of profitability analysis by
the relevant firms. The HMI then made
adjustments based on principles and criteria

209.

210.

211.
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The ‘Health Market Inquiry’s Profitability Analysis for Administrators’ report will be published in due course
as a standalone report. Since much of the information contained in the profitability analysis is subject

to confidentiality claims, the Inquiry is currently engaging with the relevant firms on the non-confidential
versions of the detailed profitability analysis to allow for meaningful engagement on the results with the

public before publication of the final recommendations.

Market shares calculated on GCI calculations. Metropolitan had significantly higher share of the market
based on the GCI when the HMI started the profitability analysis compared to what it has now.
Commission Methodology Paper titled Market Inquiry into the Private Healthcare Sector Profitability

Analysis, September 2015.

v, | A



378.

379.

380.

381

set out in the HMI methodology paper. As
such, the HMI adjusted the accounting
information utilised, i.e. to the values of
capital employed to reflect economic rather
than accounting costs. The HMI also made
adjustments to ensure consistency across
relevant firms.

The ROCEs of the individual relevant firms
were compared to the relevant firms’ WACC.
WACC is a combination of the cost of equity
and the cost of debt considering that a firm's
assets are financed by either debt or equity
or a combination of both. WACC is obtained
by adding the cost of equity and the cost of
debt, i.e. the after-tax average interest for all
of the firm's debt. The HMI used the capital
asset pricing model (CAPM) to calculate
the cost of equity which entails determining
the fair value of an investment based on the
time value of money and the risk incurred.

The concept of ROCE as a profitability
measure is relatively undisputed when
dealing with firms whose capital base is
mostly tangible. However, ROCE has certain
shortcomings in the context of an intangible
asset intensive industry. Intangible assets
are assets that the firm has acquired or
developed with the expectation that these
assets will generate economic benefits
for the firm over time. With companies
like administrators, the main category of
capital employed are intangibles such as
brand name and reputation, IT systems,
intellectual property and investments in
the workforce. They do not have physical
assets as such.

In order to provide clarity over intangible
assets, the methodology paper sets out the
criteria to assess whether the intangible
assets should be included in ROCE and
TIRR calculations. The criteria states that
the valuation of qualifying intangible assets
must be based on the costs incurred to
develop or acquire the intangible asset.
However, these costs are not always easy
to identify

.Where possible, the inquiry has made every

effort to incorporate intangible assets into

the capital employed base in a consistent
manner across the relevant firms. After
discussions with the them and after
careful consideration, the HMI accepted
computer software and development costs
as well as work force in place (WFIP) to
be intangible assets for purposes of this
inquiry. Some intangible assets are difficult,
if not impossible, to positively identify and
fairly value. This is complicated further as
in some cases the firms did not explicitly
and separately account for these in their
respective accounting costs. Where this
was the case, we excluded these assets.
We also excluded intangible assets if their
valuation methodology relied on the income
earned from the intangible assets. These
incomes do potentially capture possible
excess profits and therefore would introduce
a circularity which is not appropriate for the
purposes of this profitability analysis.

382.The inquiry notes that leaving some

intangible assets out does potentially
raise the profitability results. However,
the HMI followed the same methodology
for all three of the relevant firms, so any
possible overstatement will be consistent
across the results. The inquiry therefore
viewed the absolute values of the results
of the profitability analyses of all three
administrators with a degree of tolerance, to
cater for these shortcomings. Furthermore,
the inquiry placed greater evidentiary value
on the relative rather than the absolute
values between the relevant firms.

383.The HMI noted that the competition

authorites in  the UK have also
acknowledged the potential difficulties of
reliably measuring return on capital in the
context of a market investigation of an
industry with a large intangible asset base.
In the case of the Statutory Audit Service
Market Investigation of 2014 this resulted
in the abandonment of a ROCE analysis
in favour of a margin analysis. In the more
recent Energy Market Investigation of 2016,
in particularthe investigation of the intangible
assets based energy retail supply market,
the UK competition authorities declined all

212. see Appendix 9.9 and 9.10 of the final report of the Energy Market investigation of 9 February, 2016.
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submissions claiming the ROCE approach
to be inappropriate and relied on a ROCE
and a complementary margin analysis in
this case?'2.

384.Given the potential shortcomings related
to intangible assets identified above, and
considering the suggestions by the relevant
firms in this respect, the inquiry has also
conducted a ROS analysis despite the fact
that the ROS test does not provide for an
objective touchstone or criterion to measure
the results. The main reason for applying a
ROS analysis was to test whether relative
results obtained from the ROCE/ TIRR are
consistent with the relevant firms preferred
method, the ROS.

385. The main emphasis of the HMI's profitability
analysis for administrators therefore has

TABLE 5.8: RETURN ON SALES (%)

2006 2007 2008 2009

Discovery
Health

been on the comparison of the findings
arrived at using a consistent approach
across the relevant firms. A consistent
comparison amongst the relevant firms
allows us to gain a robust view of the
financial results of the relevant firms, both
over time and relative to one another. It
gave us a valuable indication of whether
and how well competition in and between
administrators works, in combination with
and in the context of the broader competitive
analyses of the markets concerned.

386.The summary of results of the profitability

analyses are outlined and discussed below,
and conclusions on the firms’ profitability
provided.

2013 2014

Medscheme

Metropolitan

TABLE 5.9: RETURN ON CAPITAL EMPLOYED (%)

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 Avg.

Discovery’s
calculation

HMVI’s calculation

HMI- WFIP
scenario

HMI- Cash and
cash equivalent
scenario

Discovery Haalth
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Findings of the profitability analyses 389.The average TIRRs for the relevant firms
were 3< for Discovery Health, 3< for

387.In this section, the inquiry sets out the Medscheme and < for Metropolitan Health.

comparison of the ROCE and TIRR for

the relevant firms, with the related cost of
capital, WACC. The results of the ROS
analyses are also presented.

388. The results of the profitability analysis show

that the relevant firms achieved average
ROCEs over the relevant period of <
for Discovery Health, 3< for Medscheme
and < for Metropolitan Health. The HMI
compared these figures to the benchmark
of an average WACC of 20.9% for the
same period. Even looking with a degree
of tolerance, Discovery Health’s result is
very high, and is a multiple of its next best
competitors.

Chapter 5: Funders

This amounts to the TIRR again being
significantly above the WACC for Discovery
Health, while being moderately, that is 3< %
and 3< % over the WACC for Medscheme
and Metropolitan Health respectively. Bear
in mind that the TIRR places more weighting
on the earlier years of the relevant period
while the ROCE places equal weighting on
each of the years of the relevant period. The
ROCE and TIRR offer the same sequence
in terms of profitability across the relevant
firms and the same order of magnitude of
returns over and above WACC.
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390.The HMI performed sensitivity analyses

391.

on two of the contested areas of its
profitability analyses. The relevant firms
stated that net working capital should
include cash and cash equivalents. In line
with the methodology paper, cash and cash
equivalents and the related return on capital
were excluded from the calculation of both
capital employed and operating profit. This
is because cash is primarily financing in
nature. Nevertheless, the HMI has included
a sensitivity analysis whereby the average
monthly cash and cash equivalents in each
period are included in capital employed
as part of working capital and the related
return, being interest income, is included
in the operating profits. The results bring
Discovery Health’'s average ROCE down
from 3<% to 3<%, Medscheme from 3<%
to 3<% and Metropolitan Health from 3<%
to <%. This has a significant effect on
ROCE results, but still leaves the general
picture unaffected with Discovery Health’s
profitability being a multiple of the next
largest administrators.

Following contestation by the relevant firms,
the HMI conducted a sensitivity analyses
on the WFIP, an important category of the
intangible asset base of administrators.
Theoretically, it must be assumed that
the entire workforce of an entity has been
lost and needs to be instantaneously
replaced. WFIP is valued by calculating
the replacement costs avoided by having a
pre-existing, trained and fully efficient WFIP
rather than incurring the costs to assemble
and train an equivalent workforce. The
replacement costs were determined per
staff level and consisted of recruitment
costs, training costs and avoided loss of
productivity. The average replacement
costs ratio (replacement costs divided
by employee costs) used by relevant
firms differed. Discovery Health used
3<%, Medscheme 3<% and Metropolitan
Health 3<%. The HMI used the relevant
firms’ estimations of WFIP in our ROCE
calculation. We used the full WFIP of
Medscheme of 3<% of employee costs.
In addition, we did a sensibility analysis

using a WFIP ratio of 3<%. In the sensitivity
analysis, Discovery Health’'s ROCE
increased from 3<% to 3<%, Medscheme’s
decreased slightly from 3<% to 3<% and
Metropolitan Health results also decreased
slightly from 3<% to 3<%.

392.While the results of the sensibility analyses

change, they do not throw a significantly
different light on the relevant relative values
of the analyses.

393.When looking at the ROS, the average

ROS for Discovery Health was 33% over
the relevant period of June 2006 to June
2015, while Medscheme’s ROS was 8.9%
and Metropolitan Health was 15.4 % over
the same period. Again, ROS analyses
results offer the same sequence in terms of
margins on sales across the relevant firms,
where Discovery Health’s average ROSs
was significantly higher than the other two.
The inquiry did not compare these results
to those of listed international comparable
companies as the business models of these
companies were not considered sufficiently
comparable to that of the relevant firms.

394.Over time, there has been a clear upward

trend in Discovery Health’s ROS results
from 26.2 in 2006 to 36.1 in 2013, with 2014
and 2015 showing slightly lower results
of around the 10 year average of 33%.
Medscheme started off with negative results
in 2006, but gradually and consistently
improves its ROS to average 8.9% for the
10 year period (11.3% if 2006 is left out of
the average). Metropolitan Health realised
an average ROS of 154 but showed
significant lower results over the last three
years. Roughly the same pattern can be
observed when comparing these results
to those of the ROCE across the relevant
firms over the years.

395.Discovery Health disagreed with the

HMI's methodology for ROS. The inquiry’s
calculation of ROS that uses only
administration revenue in the denominator
creates the misleading impression that
administrator profit accounts for 33% of
total premiums. Furthermore, Discovery

213. Letter from Discovery Health to Justice Sandile Ngcobo on 8 February 2018 p 4
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Health argues that that the HMI’s approach
is incorrect because it ignores the artificial
split between the administration business
and medical scheme clients?'®. The
business operations of administrators are
fundamentally linked to the nature of the
medical schemes which they administer. 2'4
Medical schemes that have simple benefits
and/or relatively low premiums per member
require less intensive and sophisticated
administration, while the converse applies
to schemes with more operations and richer
benefits (and hence higher premiums).

396.Thus, Discovery Health proposes that an

accurate measure of ROS for administrators
is to divide the administrator profit by the
sum of administrator revenue plus scheme
premiums. Applying this method Discovery
Health calculated a combined ROS estimate
of 7.1% for Discovery Health and DHMS for
years 2010 to 2014. The HMI notes that
Discovery Health only included DHMS in
its ROS and not the other medical schemes
under its administration Discovery Health
compared this to the average ROS of 6,4%
for 13 international health insurers over the
same period.?"s Discovery Health is of the
opinion that the gap in profitability measured
by ROS between DH and its competitors is
likely to be significantly narrower than the
gap measured by the HMI approach.

397.The HMI does not agree with Discovery

Health’'s methodology for the following
reasons:

397.1.DHMS and Discovery Health are
separate legal entities where one is
for profit and the other is not for profit
motive.

397.2.DHMS carries the liability because
the medical scheme, and not the
administrator, is responsible for
members’ healthcare claims.

397.3.DHMS is responsible for holding
Discovery Health to account based
on the requirements set out in their
contract. Medical scheme trustees’

responsibilities include negotiating
administration fees (which is the main
source of profit for the administrator).
Including the medical schemes
premiums in the administrator
profitability analysis will blur these
clear and important lines of separation
which have a direct impact on the
administrator’s profit levels.

397.4.Finally, the HMI did not compare
South African administrators’ profits
to international companies because
the administrator business models
differ widely.

Conclusion on profitability analysis

398.As mentioned in Chapter 4, generally

speaking, the results of profitability
analyses provide a useful indication of
possible exertion of market power by firms.
Persistent returns above those considered
normal for that activity could indicate that
competition is not operating effectively
and may be indicative of possible exertion
of market power. However, as explained
earlier, persistent excessive profits are not
evidence of market power per se. Persistent
high profits may be related to factors other
than market power such as exclusive
access to efficient resources, and superior
innovativeness under protection of property
rights. Conversely, low profitability may not
necessarily signal lack of market power. An
inefficient firm may exert market power but
high costs arising from inefficiencies may
depress the profitability of the firm.2'6

399.The inquiry notes that the relevant firms

achieved average ROSs over the relevant
period of between 8.9% and 33.0% with
the ROS of Discovery Health significantly
above the other relevant firms.

400.The inquiry also notes that the ROCEs

calculated by the HMI of <% and 3<%
for Medscheme and Metropolitan Health
respectively are in line with the WACC of
20.9%. Discovery Health is a significant
outlier at 3<%. Despite the shortcomings

2018 p 3.

214. Letter from Discovery Health titled “Profitability Analysis: Discovery Health, Provisional Report” 11 June

215. Letter from Discovery Health to Justice Sandile Ngcobo on 8 February 2018 p 5
216. OECD (2011), OECD Best Practice Roundtables in Competition Policy: Excessive Prices, p 63-64.
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401

of the ROCE methodology and the degree
of tolerance with which these figures
are interpreted, the differences between
Discovery Health’s results and those of
its main South African competitors are
significant. This is a similar finding to that
observed under the ROS methodology.

. The degree to which the ROS, ROCE and

TIRR of Discovery Health exceeds that of
the other relevant firms is considered to
be persistent and significant. Discovery
Health has highlighted that its greater
profitability compared to its competitors is
due to a more innovative business model
with superior innovation and management.
Be that as it may, the HMI is of the view that
the observed level of profits for Discovery
Health point to a degree of market power
on the downstream market. The important
question is why market forces aren’t
correcting the observed profitability levels of
Discovery Health down to more competitive
levels closer to the costs of capital. Why
aren’t competitors catching up in terms of
performance, thereby forcing Discovery
Health to pass on more of the fruits of its
alleged superiority to consumers, instead of
to shareholders?

CONGLOMERATES AND
OWNERSHIP STRUCTURES IN THE
ADMINISTRATOR MARKET

402.

The HMI assessed the structural
relationships between various players in the
private healthcare market and how these
relationships influence the competitive
dynamics and market outcomes. For
purposes of this analysis, the HMI looked
specifically at Remgro Ltd (Remgro) and
Afrocentric Investment Corporation Ltd
(Afrocentric). The inquiry selected these
two groups because of the scale and scope
of theirinvestments in the private healthcare
sector. These two firms may allow the groups
to influence the commercial and strategic

404.The

406.The HMI

decisions taken by the management of the
firms in the conglomerate.

403.Remgro forms part of a complex group

of companies that have ownership of
both MMI Holdings Ltd (MMI Holdings)
and Discovery Ltd. These two companies
have shareholdings in medical scheme
administrators: Discovery Health (in the
Discovery Group) and Metropolitan Health,
Methealth, MMI Health and Providence
Healthcare within the MMI Group.?'” They
are also active in the managed care and
broker markets. The Remgro conglomerate
also has shareholdings in the facility group,
Mediclinic.

Afrocentric  group owns the
administrator, Medscheme, as well
as several managed care companies,
pharmaceutical manufacturers,  other
medical product manufacturers, distributors
of medical products and retail pharmacy
outlets?'®.

405.The HMI published a research note titled

“Cross-ownership and Cross-directorship
in the South African Private Health Sector”
219 and invited comments on it. This note
identified possible competition problems
related to cross ownership whereby firms
may use their ownership structures to act
anti-competitively. In particular the note
identified that cross ownership and cross
directorship could result in unilateral and
coordinated effects amongst competitors. It
could also influence the strategic decisions
individual firms make so that they do
not commercially harm other firms in the
conglomerate.

reviewed the stakeholders’
responses to the research note.?”® The
stakeholders views and the HMI’s response
to them are contained in the annexure titled
“Conglomerate and ownership structures
within the administrator market”.

217.
218.

219.

220.
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Where we refer to MMI Group, we refer to all four administrators.
Research Note published on the HMI website titled ‘Cross-ownership and Cross-directorship in the South

African Private Health Sector’, May 2017, p 7.

Research Note published on the HMI website titled ‘Cross-ownership and Cross-directorship in the South

African Private Health Sector’, May 2017.

The HMI received responses to its research note published on this topic from Afrocentric, ENS Africa on
behalf of Discovery Health, Helen Suzman Foundation, MMI Health, RMI and the SA Pharmacy Council.

v, | A



407.The HMI

did not find any concrete
anticompetitive conduct stemming from
the ownership structures. However the
structure of cross holdings carries some
risks for the long-term development of a
healthy competitive environment. This is
particularly a concern where MMI Health
and Discovery Health may lack incentives
to pursue innovative long-term strategies
in their purchasing of healthcare due to
the existence of Mediclinic in the broader

group.

COMPETITION AMONGST MEDICAL
SCHEME ADMINISTRATORS

408.In theory, not-for-profit medical schemes

that maximise value for money for their
beneficiaries should enforce competition
on price and quality among for-profit
administrators. If the administrator does
not provide efficient and value for money
service, then the medical scheme can
switch administrators by giving three
months’ notice. However, if the system is
not working as it should, medical schemes
could lack the buyer power necessary
to hold the administrator to account or if
governance structures fail, schemes could
lack the incentive to do so.

409.The administrator market is concentrated

and Discovery Health is significantly
more profitable than its two closest rivals.
Administrators’ main source of revenue is
the administration fees that they charge
their medical schemes which they base on
the number of medical scheme members.
Administrators can increase their revenue
in several ways. They can increase the “per
member per month” administration fee they
charge their existing medical schemes.
Alternatively they earn more revenue when
the number of medical scheme members
under their administration increases. This
could be through administering more
medical schemes (which typically requires
them to win tenders), or through the growth
of the open medical scheme(s) under their
administration.

410.Medical schemes typically go to tender

when they wish to change administrators.
Medical schemes may implement an
open tender, in which any administrator
may participate, or a closed tender where

411.

412.The

the medical scheme pre-selects the list
of administrators from which it will accept
bids. Medical schemes consider a number
of factors when selecting an administrator.
They must, for example, decide whether
to purchase administration and managed
care services from the same provider. They
must also decide on other services they
desire, such as tariff negotiations, fraud
detection and marketing. Based on the list
of services, the scheme needs to consider
the costs involved.

There are, in essence, two overarching
types of expenditure that medical
schemes will consider when selecting an
administrator. The first, and increasingly
more important component is the impact
the administrator will have on the medical
scheme’s healthcare expenditure of about
90%. Healthcare expenditure makes up a
significantly large component of members’
monthly contribution. This component
includes the administrator’s ability to achieve
good outcomes in the tariff negotiations,
their ability to set up effective networks and
other managed care initiatives that seek
to curb healthcare expenditure, and their
efficiency from processing claims.

second is the non-healthcare
expenditure, which includes administration
fees. The administration fee is a small
percentage of around 10% of a member’s
monthly contribution. On the upstream
market, the HMI is interested in the extent
to which administrators have buying
power and the relevant incentives in their
negotiations with providers to ensure the
best possible value for the medical scheme
members.

413. Administrators, on the other hand, will also

414.This section focuses on

consider certain factors when deciding
which medical schemes to pursue as
clients. Some of these factors include the
medical scheme’s size, sustainability and
membership growth. Some administrators,
such as Discovery Health, will consider
whether the medical scheme that has gone
to tender competes in any way with any of
its schemes currently under administration.

competition
amongst administrators for medical scheme
business. It will provide the regulation
governing the contractual relationship
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between medical schemes and their
administrators. It will then consider the
extent of switching between administrators.
A high level review of the different types of
relationships between medical schemes
and administrators will be made. Medical
schemes contributions can be split into non-
healthcare and healthcare components.
The inquiry considered the role of both of
these through looking at the existence of
economies of scale as well as how tariff
negotiations take place. It also considered
the role that MCOs play in attracting medical
schemes to a particular administrator.

415.Where medical schemes use the services

of third party administers, there is a contract
in place that governs this relationship. The
MSA requires formal agreements between
medical schemes and administrators.??’
Regulatory requirements stipulate that
these agreements must contain specific
information, for example, the scope
and duties of the administrator,???> the
basis on which the administrator will
be remunerated,? termination of the
agreement at the instance of either party
after the notice in writing of not less than
three calendar months and not more than
12 calendar months,?** duration of the
agreement.??

416.There are also SLA that administrators

agree to with their medical scheme clients.
The SLA contains details of the services to
be provided, the agreed upon service level,
the performance measure, and relating

penalties or remedies available to the
parties in the case of non-performance.??

417.Ultimately, the medical scheme trustees are

responsible for holding the administrator
to account and to ensure that the medical
scheme members receive high quality
service for a low fee. The role of trustees is
discussed in the section titled “Governance
of Medical Schemes”.

Switching between administrators

418.The HMI found that medical schemes are

actively switching administrators, with 27
schemes switching administrators from
2010 to 2016. 17?7 restricted medical
schemes and 10?2 open medical schemes
switched administrators.

418.1.In the restricted medical scheme
market, the second and third largest
medical schemes, Polmed (with 498
152 beneficiaries) and Bankmed
(with 214 246 beneficiaries), changed
administrators in 2016 to Medscheme
and Discovery Health.

418.2.0f the open medical schemes that
switched, the largest were Bestmed
and Medihelp (fourth and fifth largest
with around 200 000 beneficiaries
each) who switched from being third
party administered to being self-
administered. Medihelp was self-
administered until 2013 when it sold
off its administration component in
January 2014 to Strata to provide

221.
222.

223.
224.
225.

226.

227.

228.
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Regulation 18 of MSA (1998).

Section 18(2)(a) and Standard 1.1.2.3 of Accreditation Standards for Third Party Administrators of Medical
Schemes Standard and Measurement Criteria Version 5 Council for Medical Schemes.

Section 18(2)(c) of the MSA.
Section 18(3)(b) of the MSA.

Accreditation Standards for Third Party Administrators of Medical Schemes Standard and Measurement

Criteria Version 5 CMS Standard 1.1.2.5.

Accreditation Standards for Third Party Administrators of Medical Schemes Standard and Measurement
Criteria Version 5 CMS stanard1.1.2.7. The CMS has also included an example of detailed service level

agreement.

This total counts Melcor Medical Scheme twice as it changed to Eternity Private Health Fund

Administrators and then to Discovery Health.

The 11 counts Spectramed twice as they changed to VMed Administrators and then to Agility Global
Health Solutions Africa. It also counts Medihelp twice as it changed from self administration to Strata
Healthcare Management and then back to self administration. It also counts Pro Sano Medical Scheme.
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administration services. However,
Strata Healthcare Management lost
its accreditation with the CMS and
Medihelp and has once again reverted
to being self-administered.

418.3. In addition to Bestmed and Medihelp,
two other medical schemes switched
from third party administration to
self-administration, Pro Sano and
Selfmed. Pro Sano has since exited
the market.

418.4.In addition to Medihelp, two other
medical schemes switched from
self-administration to third party
administration, Impala Medical Plan
and Naspers Medical Fund.

418.5. If the HMI regards large administrators
as Discovery Health, Medscheme and
MMI Group??® and the rest as small
then:

418.6.Three medical schemes switched
their administration contacts from
a small to a large administrator.
Naspers switched from being a self-
administered scheme to Discovery
Health, Malcor Medical Scheme
switched from Eternity Private Health
Fund Administrators (Pty) Ltd to
Discovery Health.

418.7. Six medical schemes switched
their administration contracts from
a large administrator to a small
administrator. Spectramed switched
from Medscheme to Vmed and
Massmart switched from Medscheme
to Universal, Keyhealth switched from
MMIHealthto Professional Providence
Health, Alliance-Midmed Medical
Schemes switched from MMI Health
to Private Health Administrators,
Netcare Medical Scheme switched
from MMI Health to Prime Med
Administrators), Topmed Medical
scheme switch from MMI Health to
Private Health Administrators.

418.8.The other medical schemes have

remained with either a large or small
administrator.

418.9.Discovery Health has not lost a
client, but rather gained eight medical
scheme administration contracts,
more than any other administrator.

418.10. Only two of the medical schemes
have amalgamated with other medical
schemes following the change in
administrator.

419.The HMI found that in one instance, a

medical scheme; Liberty Medical Scheme,
changed its administration business from
V Med , to Medscheme a wholly owned
subsidiary within the Liberty Group. Even
though there was close alignment (similar
to that of the DHMS and Discovery Health
relationship), the medical scheme switched
administrators. However, during this
process Liberty Medical Scheme changed
its name to LMS and it has since merged
with another open medical scheme under
Medscheme’s administration, Bonitas.

420.The HMI found that, following the merger

421.

422.Stakeholders

between Metropolitan Holdings and
Momentum Group in 2010%°, Momentum
Health lost five medical scheme clients, two
of which — Keyhealth and Topmed — were
open medical schemes. These medical
schemes told the HMI that they changed
to administrators that they felt were more
closely aligned to their scheme strategy or
that the relationship with the administrator
was not mutually beneficial.

Stakeholder submission on switching
and types of administrator models

Stakeholders stated that there were several
different types of administrator models in
existence namely: independent scheme/
administrator model, multiple administrator
model and self-administered scheme
model.

presented mixed views
on the ability of medical schemes to
hold administrators to account. Some
stakeholders explained that administrators

229. MMI Group refers to MMI Health, Metropolitan Health, Methealth and Providence Health
230. Merger between Metropolitan Holdings and Momentum Group (41/LM/Jul10).
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have an arm’s length relationship with
their medical schemes (the independent
scheme model). Their medical schemes
have independent boards of trustees and
medical scheme management structures.
Some argued that the governance of
medical schemes is sufficient to hold
administrators to account. Therefore
medical schemes on the independent model
cannot be contractually beholden, they can
switch administrators. Proponents of the
independent scheme model argued that the
CMS ensures that any vested interests do
not harm members.

423.Consistent with the independent scheme

model, Afrocentric explained that medical
schemes devise their own strategy and
Medscheme merely helps them implement
their individual strategies.

424.0n the other end of the spectrum, the

administrator effectively controls and
manages the medical scheme in the
administrator model. Mediclinic argued
that the board of trustees may not be able
to hold the administrator to account. They
explained that the distinction between
not-for-profit medical schemes and for-
profit administrators is blurry. There is
information asymmetry between medical
schemes’ trustees and administrators,
often leading to real control of the scheme
resting in the hands of the administrator?’.
In their view, the funding sector’s intellectual
property and contracting acumen lies
with the administrator. As a result the
board of trustees have become entirely
dependent on the skills and expertise of the
administrator?32.

425.Profmed explained that they experienced

poor administration and the principal
officer and trustees were ineffective when

they followed an administrator model.?*
According to Profmed there is a conflict
of interest between the administrator’s
interests and those of medical scheme
members and consequently it is unclear if
the decisions taken are in the best interest
of the members. Profmed states that the
administrator model could be attributed to
“ineffective scheme management (which
management often only comprise a principal
officer with no, or very little support staff)
and trustees who are not suitably skilled
and experienced and who fulfil their duties
on a part time basis.”?%

426.Discovery Health submitted it has a very

close andlong-termrelationship withits open
medical scheme in what it terms a vested
outsourcing model. This model allows an
alignment of the scheme and administrator
interests. The long-term commitment
gives Discovery Health the security to
make substantial, long-term investments
in the development of human capital, IT
systems and other assets to the benefit of
the medical scheme.?** Deloitte undertook
a review of the impact and value of the
administrator and managed care services
Discovery Health provided to DHMS. This
review found that Discovery Health provides
DHMS with significant value-for-money.23¢
Discovery Health argues that these long-
term relationships are not unique to DHMS
as Bonitas and Momentum have been with
their administrators since the 1990s.%"

427.Discovery Health also explains that it

provides a fully integrated outsourcing
model to all its medical schemes as these
schemes outsource all operational aspects
of administration, managed care, marketing
and distribution support functions to
Discovery Health.2*®

231.
232.
233.
234.
235.

236.

237.

238.
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Sector, 17 November 2014, p 201.
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Sector, 17 November 2014, p 201.
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428.

429.

430.

HMI analysis on medical scheme
models and the medical scheme’s
ability to switch

The HMI agrees with the administrator and
medical scheme models of relationships
that stakeholders identified. The different
models influence how administrators
compete. The HMI finds that restricted
medical schemes are likely to have more
buyer power and could more realistically
switch administrators than the large open
medical schemes.

In a context in which medical schemes
are strong, they can stimulate competition
among administrators by threatening to
switch suppliers or by becoming self-
administered. Medical schemes with buying
power are those which have an arm’s
length relationship with their administrators
and which have a credible alternative
administrator to switch to. These medical
schemes pose a legitimate threat to switch
or become self-administered if they are not
satisfied with the service they receive from
their current administrator. Ideally, medical
schemes should have a strong buying power
and good governance to be able to hold their
administrator to account. This would ensure
that there is a clear separation between
the commercial interests of stakeholders
and the social interests of medical scheme
members. Consequently, administrators
would need to compete on providing value
to the medical schemes and their members
or risk losing their contract with the medical
scheme.

In some instances, medical schemes have
very weak buying power. This may either
be due to the fact that they have a strong
vertical relationship with their administrator,
or that there are no other administrators
that the scheme can realistically switch to.
Discovery Health and DHMS’s relationship
has existed for many years and although
theoretically possible, in reality there is

431

no threat of DHMS switching to another
administrator. This implies that the largest
open medical scheme lacks buyer power
vis-a-vis its administrator. In addition,
Discovery Health will not administer another
open medical scheme, or a restricted
medical scheme that may compete against
DHMS or the other restricted schemes
it administers. Discovery Health is also
closely aligned to its restricted medical
schemes as these medical schemes
delegate significant areas of responsibility
to Discovery Health®®.

.The HMI is of the view that the relationship

between MMI Health and Momentum
Health is similar to that of the Discovery
Health model in some regards. (However,
the relationship between MMI Health and
its restricted medical schemes appears to
be at arm’s length). It is also unlikely that
Momentum Health will switch from MMI
Health, meaning that this scheme also has
very little buyer power. In the MMI Group,
Providence administers two open medical
schemes. However, MMI told the inquiry
that Providence is run separately and there
is very little coordination between it and the
rest of the group. Between the other three
administrators within the MMI Group, there
is only one open medical scheme. It does
not seem likely that the MMI Group, other
than Providence, will take on another open
medical scheme.

432.0f the large administrators, this leaves

Medscheme, which provides administration
services to more than one open medical
scheme. If either of these open medical
schemes wished to switch, they may
battle to find another administrator, given
that they would not be able to move
to Discovery Health or MMI. The other
administrators, who could administer more
than one open medical scheme, are small
in comparison.?*® This reduces Bonitas and
Fedhealth’s buyer power.

239.

240.

This was evident during the collection of information phase of the HMI. Many Discovery Health
administered medical schemes told us initially to contact Discovery Health for the information. In addition,
the concerns the Discovery Health administered medical schemes raised in relation to the collection of
the claims data were nearly identical which suggests that medical schemes had engaged on this.

Of the remaining administrators Universal Healthcare Administrators (Pty) Ltd, Thebe Ya Bophelo
Healthcare Administrators (Pty)Ltd and Agility Health (Pty) Ltd contract with 2 open medical schemes.
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433.

434.

GEMS, a restricted medical scheme, has
buyer power as it operates independently
from its administrators. This is evident from
the fact that it has, over time, has shifted
some of its administration function from
Metropolitan Health to Medscheme.

Given the weak buyer power of open
medical schemes, there is little incentive
for administrators to really compete to
attract open medical schemes to their
stable. In fact, Medscheme only needs
to provide a service that its open medical
schemes perceive to be better than the
other smaller administrators and to prevent
Bonitas from considering investing in its
own administration capabilities. Rather,
administrators aligned closely to their
medical schemes have an incentive to
attract members to their open medical
scheme. This is discussed further below.

ADMINISTRATORS AS PURCHASERS
OF HEALTHCARE (UPSTREAM
MARKET)

435.

436.

437.

The inquiry found that the administrator
market is highly concentrated, with two
(Discovery Health and Medscheme) firms
accounting for 76% of the market. Both firms
have individual market shares above 35%.
Furthermore, the inquiry found Discovery
Health to be more profitable compared to
its competitors. It also has a very close
relationship with its open medical scheme,
DHMS. Given these market dynamics,
the inquiry considered whether the large
administrators exercise any market power.

The HMI has analysed how funders contract
and purchase healthcare from facilities and
practitioners. Thisis particularlyimportant as
the HMI found that healthcare expenditure
makes up the majority (just over90%) of
members’ monthly contributions.?!

In many cases, the administrators act as
agents on behalf of medical schemes and
members when it comes to purchasing

healthcare. Administrators negotiate prices
on behalf of medical schemes with facility
groups, MCOs, and practitioner groups.
They also may establish DSPs on behalf of
their medical schemes. The HMl is therefore
interested in seeing how this impacts on
the administrators incentives to negotiate
with providers. Therefore, the HMI looks at
whether Discovery Health, in particular, uses
its size in the tariff negotiations, especially
with facility groups, to extract better tariff
outcomes than the other administrators and
medical schemes. In this way, Discovery
Health has a competitive advantage in
the tendering for new restricted medical
schemes and lower pressure on premiums
for its open medical scheme.

438. Administrators compete to attract and retain

medical schemes through their ability to
purchase healthcare.?*? Profmed identifies
factors related to purchasing of healthcare
that influence the medical scheme’s choice
over administrators, such as “the ability of
an administrator to ... conduct meaningful
negotiations with service providers and its
ability to enter into DSP arrangements”?*3

439. Discovery Health states that administrators

have “strong incentives to purchase
effectively on behalf of their closed
scheme clients since this will increase
their competitiveness in the market for
closed scheme administration contracts.
This will also ensure retention of existing
clients, and increase the likelihood that the
administrator will win new administration
fee contracts™*

440. Large and sophisticated administrators may

have better skills to contract with providers.
Profmed, for example, states that large
medical scheme administrators have more
information about market dynamics such
as utilisation and unbundling of procedure

241.

242.

243.
244,
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Council for Medical Schemes Annexures 2016F17, Annexure S — calculated as Gross relevant healthcare

expenditure / Gross Contribution Income.

Discovery Health Submission to the Competition Commission Market Inquiry into the Private Health

Sector, 17 November 2014, pp 182 and 185.

Submission of Profmed Medical Scheme to the Panel of the Inquiry into the Private Health Sector, p 17.
Discovery Health response to the Revised Statement of Issues of the Competition Commission Market
Inquiry into the Private Health Sector, 24 March 2016 p 38